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TITLE VII OF THE CIVIL RIGHTS ACT OF 1964AND THE
ELLIOTT -LARSENCIVIL RIGHTS ACT

Title VII of the Civil Rights Actof 1964 i Ti t | e VI |1 0) aladen MivildRightsg an 6 s
Act ( A E pr@hRitsdiscrimination b ased upon aace dolordreligiond ual 6 s
national origin, or sex 42 USC 2000eMCL 37.2101,et. seq The ELCRAfurther prohibits

activities that discriminate against an individual because of higlerheight, weight, or

marital status. MCL 37.2202.

Both ELCRA and its federal counterpart makélegal to retaliate against a person because the
person complained about discrimination, filed a charge of discrimination, or participated in an
employment discrimination investigationlawsuit. MCL 37.2701(a).

Title VII provides
(a) Employer practices
It shall be an unlawful employment practice for an empleyer

(1) To fail or refuseto hire or to dischargeany individual, or otherwise
to discriminate against any individual withspect to his compensation,
terms, conditions, or privileges of employmertigcause of such
individual'srace, color, religion, sex or national origin; or

(2) To limit, segregate, or classify his employees or applicants for
employment in any way which wéd deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect his
status as an employee, because of such individual's race, color, religion,
sex, or national origin.

42 U.S.C.A. § 2000&
Similarly, the ELCRA dates as follows:
(1) An employeshall notdo any of the following:

(a) Fail or refuse to hire or recruit, discharge, or otherdiseriminate
against an individual with respect to employment, compensation, or a
term, condition, or privilege of employnt, because afeligion, race,
color, national origin, age sex height, weight, or marital status.

(b) Limit, segregate, or classify an employee or applicant for employment
in a way that deprives or tends to deprive the employee or applicant of an
employment opportunity, or otherwise adversely affects the status of an
employee or applicant because of religion, race, color, national origin, age,
sex, height, weight, or marital status.



(c) Segregate, classify, or otherwise discriminate against a persibe on
basis of sex with respect to a term, condition, or privilege of employment,
including, but not limited to, a benefit plan or system.

(d) Treat anindividual affected bypregnancy, childbirth, or arelated

medical condition differently for any employmentrelated purpose from

another individual who is not so affected but similar in ability or inability

to work, without regard to the source of any condition affecting the other
individual 6s ability or inability to
medical condition related to pregnancy or childbirth does not include
nontherapeutic abortion not intended to save the life of the mother.

M.C.L.A. 37.2202.

Thus, both Title VII and the ELCRAprohibit employers from discriminating against an
individual belonging to a protected class in any aspect of employment including hiring, firing,

pay, job assignments, promotions, layoff, training, fringe benefits, and any other term or

condition of employment.

1.

Title VIl (summary of important provisions):

Empgoyees and applicants for employmean¢ covered under Title VII.
Employers engaged in interstate commerce who hkveor more
employeesand possibly h e e mp | o yemploynsent agprciest ad
labor organizationsnay be liable for a legal cause ofiantarising out of
a Title VII cause of action42 USC 2000e.

Title VII prohibits discrimination on the basis oface, color, religion,
sex or national origin. 42 USC 2000Qa. There are exemptisfrom
the prohibition where the religion, sex, orinagl origin of an employee

w O

i's a Abona fide occupat 2@ rBasbmitqw a |l i f i

City of Salem378 F3d 566 (B Cir 2004).

An individual must file an administrative charge of discrimination with the
Equal Employment Opportunity Commis o EEOQ ) before that
person may file a civil suit.

A person bringing a civil action pursuant to Title VIl may be entitled to
injunctive relief (i.e. hiring, reinstatement, promotion, or other equitable
relief); back and front pay; limited compensatand punitive damages.

The prevailing party may recover a reasonable attorney fee as part of
costs, within the courtodés discreti
A charge of discrimination must be filed with the EEOC within 300 days
of the alleged discriminatory act. 42 USC 20GQe).

A person filing a civil cause of action must do so within 90 days after
receiving an EEOC rigkib-sue letter. 42 USC 2000e(f).

on



2. ELCRA (summary of important provisions):

e Employees and applicants for employment are covered under the ELCRA.

e Employerswith oneor more employees may be liable for a legal cause of
action arising out of a discrimination complaint. Supervisors, as the
empl oyerb6s agent s, ar e Headvi¢g efleotd t o i
Motor Ca, 472 Mich 408 (2005).

e The ELCRA prohibis discrimination on the basis of race, color, religion,
national origin, age, sex, height, weight, or marital status. MCL 37.2202.

e A charge of discrimination pursuant to the ELCRA may be filed with the
Michigan Department of Civil Right A MD C Rbaot)adninistrative
remedies need not be exhausted before bringing a civil suit.

e A personalleging a violation of the ELCRA may bring a civil action for
appropriate injunctive relief or damages or both. Attorney fees may also
be awarded. MCL 37.2801.

e A charge 6 discrimination must be filed with the MDCR within 180 days
of the alleged discriminatory act or within 180 days after the alleged
discriminatory act was or should have been discovered.

e A civil action must be commenced within three years of the alleged
discriminatory act or within three years after the alleged discriminatory act
was or should have been discovered. MCL 600.5805(10).

A. Theories of Recovery in Discrimination Actions

There are two basic models or theories of discrimination law: disparate treatment or disparate
impact To establish |iability wunder Michigands EI
preponderance of the evidence that he or she either was a efdtientional discrimination or

was discriminated against through the discriminatory operation of policies or practices that do

not on their face appear to be discriminatory.

1. Disparate Treatment (Intentional Discrimination):

A plaintiff establishes a alm of intentional discrimination under state or federal law by proving
t hat membership in a statutorily protected
challenged employer actiorCooley v Carmike Cinemas, [ri25 F3d 1325 (BCir 1994).

In adisparate treatment cagbe plaintiff must show that the employer intentionally acted to the
plaintiffés disadvantage due to his or her membership in a protected group. The disparate
treatment prima facie case has the following four elements:

memberkip in a protected group;

gualification for the position;

adverse employment action; and

he/she was treated differently from similasijuated employees who were nathin
the protected claggplacement by a nongroup member.

PwpnPR



See,McDonell DouglasCorp v Green411 US 792 (1973}azle v Ford Motor Cq 464 Mich
456 (2001) Plieth v St Raymond Church10 Mich App 568 (1995Perry v McGinnis 209 F3d
597 (6" Cir 2000);Jackson v Fedex Corp SeB18 F3d 388 (B Cir 2008)

2. Disparate Impact

In a disparate impact case, intent is not a required element; rather the employee is claiming that
the employer used a facially neutral practice that had a disproportionately adverse effect on a
group that is protected by law and of which the employee is mbee An unlawful
employment practice is established underdisparate impact theomgnly where 1) a plaintiff
demonstrates that the employer uses an employment practice that causes a disparate impact on
the basis of race, color, religion, sex, or nadioorigin, and the employer fails to demonstrate

that the challenged practice is joddated and consistent with business necessity; or 2) the
plaintiff demonstrates that less restrictive employment practices are available and that the
employer refuses tadopt them. 42 USC 200@¢k)(1)(A).

Further, to state a claim for disparate impact discrimination, a plaintiff must, by a preponderance
of the evidence, show th#tie employeds practices or facially neutral policies have an adverse
effect on a statorily protected group.Griggs v Duke Power Cat01 US 424 (1971)Singal v

GMC, 179 Mich App 497 (1989).

B. Forms of Discrimination

1. Race/Color Discrimination

Race discrimination involves treatimg aplicant or employeenfavorably because he/she is of

a certain race or because of personal characteristics associated with race (such as hair texture,
skin color, or certain facial features). Color discrimination involves treating someone
unfavorably becase of skin color complexion. Race/color discrimination also can involve
treating someone unfavorably because the person is married to (or associated with) a person of a
certain race or color or because of a pe@sgonnection with a radeased organizain or group,

or an organization or group that is generally associated with people of a certain color.
Discrimination can occur when the victim and the person who inflicted the discrimination are the
same race or colorSee,Santiago v Stryker CorglO FSupp 2d 93, 96 (DPR 1998) (holding
darkcomplexioned Puerto Rican citizen replaced by hghmplexioned Puerto Rican citizen
could establish a prima facie case of HAcol oro

An employment policy or practice that applies to everyone, regardierace or color, can be
illegal if it has a negative impact on the employment of people of a particular race or color and is
not jobr el ated and necessary to the opebeaaridoon o
employment policy that applies to albrkers without regard to race may still be unlawful if it is

not jobrelated and has a negative impact on the employment of AfAozrican men (who

have a predisposition to a skin condition that causes severe shaving beitgpstrick v City of
Atlanta, 2 F3d 1112,CA 11 (GA 1993).(African American firefighters who suffered from
bacterial disorder that precluded them from shaving brought suit against fire department



challenging the rule that firefighters must all be ciehaven; court held that tremployer
established a Abusiness necess.ityo for the ru

2. National Origin Discrimination

National origin discrimination involves treating people (applicants or employees) unfavorably
because they are from a particular oy or part of the world, because of ethnicity or accent, or
because they appear to be of a certain ethnic background (even if they adgk®tace/color
discrimination, @tional origin discrimination also can involve treating people unfavorably
becaise they are married to (or associated with) a person of a certain national origin or because
of their connection with an ethnic organization or group.

Likewise, he law makes it illegal for an employer or other covered entity to use an employment
policy or practice that applies to everyone, regardless of national origin, if it has a negative
impact on people of a certain national origin and is notrgiéted or necessary to thperation

of the business. For exampl®, employer can only require an ployee to speak fluent English

if fluency in English is necessaonyl yt or upleerof,orw
requires employees to speak only English on the job, is only allowed if it is needed to ensure the
safe or efficient operationf@he employeis business and is put in place for nondiscriminatory
reasons. An employer may not base an employment decision on an er@gpfoyeign accent,

unless the accent seriously interferes with the empiésyjeb performanceSee,Carino v Univ

of Okla Bd of Regents7/50 F2d 815, 819 (10th Cir 198Rpasons given by university for
demoting dental laboratory employee from position of supervisor were pretextual where,
although the employee was not hired primarily for his supervisory skills, dentesalied from

opinion held by dental college faculty members that he was unsuitable to continue as supervisor
because of his foreign accerEragante v City and County of Honolyl888 F2d 591, 596 (9th

Cir 1989]) City and county did not discriminate agsi Filipino on basis of national origin when

they refused to employ Filipino in clerk positions because of Filipino's heavy accent; clerk
positions involved constant public contact and required ability to speak clearly, and Filipino's
heavy accent had ddkrious effect on his ability to communicate orally)

The | mmigration Reform and Control Act of 198
discriminate with respect to hiring, firing, or recruitment or referral for a fee, based upon an
individud&s citizenship or immigration status. The law prohibits employers from hiring only

U.S. citizens or lawful permanent residents unless required to do so by law, regulation or
government contract. Employers may not refuse to accept lawful documentaticat th
establishes the employment eligibility of an employee, or demand additional documentation
beyond what is legally required, when verifying employment eligibility, based on the entsloyee
national origin or citizenship status.

IRCA also prohibits retétion against individuals for asserting their rights under the Act, or for
filing a charge or assisting in an investigation or proceeding under IRCA. &GRCA

!i.e. Executive Order 11935 states that only United States citizens and nationals may compete for positions within
the competitive service. This restriction applies to all agendtscampetitive service positions any place in the
world.



nondiscrimination requirements are enforced by the Department of dssiifece of Special
Coursel for ImmigrationRelated Unfair Employment Practices (OSC), Civil Rights Division.

3. Religious Discrimination

A plaintiff in a religious discrimination case must demonstrapgima faciecase which raises

the presumption that he was the victimddcrimination. Id. This presumption is rebutted by

the defendant demonstrating that it offeeagasonable accommodation to the plaintiff or that it
could not reasonably accommodate the plainti
Cooper vOak Rubber Companyt5 F 3d 1375, 1378 (6th Cir 1994ee also, 42 USC 200Qe

MCL 37.2202.

To establish grima faciecase, the plaintiff must prove that: 1) he holds a sincere religious
belief that conflicts with an employment requirement; 2) he Hasnmed the employer about the
conflicts; and 3) he was discharged or disciplined for failing to comply with the conflicting
empl oyment rSeithy PyrodMmiegnCip829 F 2d 1081, 1085 (1987).

Under Title VII, an employer must reasonably accamthat e an empl oyeeds s
religious beliefs unless the employer can demonstrate that such an accommodation would impose
an undue hardship to its operation. 42 USC 2a004CL 37.2202.

a. What i s a fAreligiono f winatopundew oses of

Title VII ?
As a threshold question, the plaintiff mu st
under the relevant statute. Under a$pedtsloke VI I,

religious observance and ptac c e , as wedR USCa2600efh) d-¢dera buetdhave
generally adopted the EEOC6s broad definition

In most cases whether or not a practice or belief is religious is not at issue.

However, in those cases in which the issue doest, élke Commission will define

religious practices to include moral or ethical beliefs as to what is right and wrong

which are sincerely held with the strength of traditional religious views. This

standard was developed linites States v Seeg&80 US 63 (1965) andVelsh

v United States398 US 333 (1970). The Commission has consistently applied

this standard in its decisions. The fact that no religious group espouses such

beliefs or the fact that the religious group to which the individual profdsses

belong may not accept such belief will not determine whether the belief is a
religious belief of the employee or prospe
practiceo as used in these Guidelines inc
practices, as stad in section 701(j), 42 USC 2000e(j). 29 DCR Ch XIV1{@0

Edition) sect. 1605.1.

Il n other words, courts wild@l generally find be
in the life of the [individual] as an orthodox belief in God holdsthe life of one clearly
gual i Petesah.v®ilmur Communications, Ji05 F Supp 2d 1014, 1018 (2002iting



United States v Seeg&80 US 163, 184 (1965) I n e

valuating whether
and Asincerely hel ca,to wied guinr t6

a
s trmudthegipeimdgird
D

his or her beldief Momeovelj gibosbe a religion
need not have a concept of a God, supreme be
source. Peterson205 F Supp at 1018jting Welsh v United State898 US 333, 3340 (1970).

Rat her , Apurely omor al and et hical beliefsd

strength of relldgious convictions. 060

In Peterson Plaintiff was demot® from a supervisory position after a newspaper article
regarding his involvement with the World Church of the Creator appeared in the Milwaukee
Journal SentinelCreativity, ( pl ai nt i f f 6 s n a mpot dsppuse ehbelief infGode | 1 gi

a supremebeing, or afterlife. Rathe, Creati vi ty Otlse creatiantofr aawhitet e n e t
supremacist utopia whictould only beestablished through the degradation of all-mdnites.
Pl aintiffds employer sent him the following I

On Sunday, March 19,000, an article appeared in the Milwaukee Journal/Sentinel stating that

you were a member of the World Church of the Creator, a White supremacist political

organization. On Monday, March 20, 2000, the information in the newspaper article was known
by eveyone in our office.

Our office has three out of eight employees who are not White. As of March 20, 2000, you were
their supervisor. As a supervisor, it is your responsibility to train, evaluate, and supervise
telephone solicitors. Our employees canmate confidence in the objectivity of your training,
evaluation, or supervision when you must compare White tév/vbites.

Because the company, present employees, or future job applicants cannot be sure of your
objectivity, you can no longer be a supeoviand you are hereby notified of your demotion to a
telephone solicitor effective March 22, 2000.

The court granted Plaintiffés motion for sumn
the business of assessing the truth or validity of a belgém, instead they should look to see

only if the belief system occupies the same place in the life of an individual as an orthodox belief

in God holds in others. The court noted tha
characterization ofik or her beliefs as religioudd. at 1018.

The court further explained that the EEOC def
that espouse notions of morality from which to draw conclusions distinguishing right from
wrong. Creativitytaughtthat whatever advances white people and denigrates all others is good.
TheCourtst at ed that #Athis precept, although si mpl
that under gird the very neliscrimination statute at issue, is a means for detémgimght from

wr o nldat ®023.

b. Religious Practicegmore likely to be protected where the practice is
required)

Unlike religious beliefs, which are protected so long as they are sincerely held by the individual,
religious practiceare more likely protected where the practicestpuired by the belief.



In Storey v Burns International Security Servic880 F3d 760 (8 cir 2004), the plaintiff

claimed that he was discriminated against on the basis of his religion when his employer
discharged him for displaying Confederate flag stickers on his lunch box and pick up truck. In
rejecting the plaintiffdés claim, the court fo
the employer s r equi r e mestickersdorimg work eonflictedttoav e o r
sincerely held belieendemic to his professed religion or that his professed religion required the
display of confederate symbol&d. at 765.

The Michigan Court of Appeals relied upon the reasonirfgtaneyto reach a similar conclusion
under the ELCRA. IbDauberman v Michigan Automotive Compressor,,|I8605 WL 1684432
(Mich App, an unpublished opinion), the Michigan Court of Appeals addressed the issue of
whether the ELCRA protected religious practice as aglbelief. InDaubermanan employer
transferred aremployeeafter his supervisor requested that he stop excessively discussing

religion. In reaching the conclusion that ptaif f 6 s r el i gi ous discri min
court not ed & tasetinvoivingha ctaim iofsa religiously mandated observance.
Pl aintiffds own deposition testimony establis

belief in the workplace, particularly when it burdened avwooker who did not want to hear wh
he had to say. A personal need to share religious beliefs is not the same as a religiously
mandated oldservance. 0

C. Reasonable Accommodation antdndue Hardship

Once a plaintiff has establ i sheldVliplrgoses, bnds b e |
that such a belief conflicts with an employment requirement, the court will examine whether the
employee has notified his employer of a need for a religious accommodation. Once rbéfied,
employer has an obligation teasonably acommodatet he i ndi vi dual 62 rel i g
CFR 1605.2(c). As noted above, an employer may only refuse the accommodation if the
employer can demonstrate that an undue hardship would result from the accommodation or each
available alternative metkdoof accommodation.ld. The accommodation, however, need not
necessarily be the exact accommodation requested by the employee.

In Ansonia Board of Education v Philbrgok79 US 60 (1986}heU.S. Supreme Court held that

an employer's duty to accommoel@n employee's religious observance under Title VII does not
require the employer to accept the preferred accommodation of the employee. The Court held
that an employer meets its Title VII obligations when it shows that it has offered a reasonable
accomnodation to the employee, regardless of whether the employee has suggested another
accommodationld. at 6869.

In striking a balance between what the employee desires and what the employer is required to
provide, courts hold both parties responsiblegiogaging in an interactive process to resolve the
conflicts. For example, iEEOC v Auto Nation USA Car@002 US App LEXIS 24144 {&Cir,

2002, the plaintiff requested Sundays off to accommodate his belief that he should not work on
the Sabbath. Hiemployer suggested the plaintiff ask other employees to cover his shift or hire
another person to reduce the number of shifts the plaintiff was required to work. Instead of
further discussing alternative accommodations, the plaintiff resigned. As k oéstihe



empl oyeeds failure to engage in meaningful d
conflicts, the court held that the employer had not violated its duty to accommodate.

Similarly, the employer iffiano v Dillard Dept. Stores, Ind3 F3d 679 (9 Cir 1998), did not
violate an employeebds right to a religious ac
a pilgrimage to Yugoslavia between October 17 and 26. The employer denied the leave on the
basis of its ndeave policy durig the month of October, as it was the busy sea8mspite the

policy and the denial of the leave request, plaintiff went on the pilgrimage and upon her return
the employer informed heshe had quit. The lower court found that the plaintiff had aioeisy

reason for taking the trihowever, the Ninth Circuit reversed the holding and explained that
while the calling may have been legitimate, the timing of the trip was a personal preference and
not part of the calling. The court further noted that tiveeee tours available to the plaintiff
which did not conflict with her employment obligation§iano v Dillard Dept. Stores, Ind39

F 3d 679 (¥ Cir 1998).

In the EEOC regulations, an employer may assert undue hardship to justify a refusal to
accommo ate an employeeds need to be absent fror
can demonstrate that the accddemmimdsad $tono wo29 dC
1605. 2(e) . Under the regulations, thahale EEOC
minimisc ost 0 with Adue regard given to the identi
cost of the employer, and the number of individuals who will in fact need a particular
accommodl@ati on. 0O

As noted in the regulations, th&ED C i n t demimiectoss ti0 consi stent wi't
Court 6s Tramd WorldhAgrlines)nc v Hardison 432 US 63, 841977), where it found

that to require an employer to bear additior@dt in the regular payment of premium wages of
substtutes would constitutenundue hardshi p. However, the E
infrequent paymerdaf premium wages for a substitute or the payment of premium wages while a

more permanent accommodation is being sought are costs which an employerezgrirbd to

bear as a me ans of provi di nld. (@mphasisaasidgch a bl e
Furthermore, the EEOC dwill presume that ger
necessary for providing the accommodation will not constitute more ahd minimiscost.
Administrative costs, for example, include those costs involved in rearranging schedules and
recording substitutldons for payroll pur poses.

As noted by a federal court Bhpargelv Stage & Cp914 F Supp 1468, 1475 (ED Mich, 1996
Alu]l] ndue hardship is an easier standard than
results in more thade minimic o st s t o the defendant creates ur

By way of example, the Sixth Circuit Dooperv Oak Rubber Col5 F3d1375(6th Cir, 1994)
affirmed a | ower courtdés finding that a mant
suffered an undue hardship if required to shut down one of its six production machines, or to hire

an additional employee, in order to accommodaBewenth Day Adventist mp |l oyeeds r eq
not to work on Saturdays. The Court noted tt
the hiring of an additional worker or risking the loss of production, would have entailed more

than ade minimiscost,r el i evi ng [t he empl oyer] I1d.fatl138G;e obl i
see also Virts v Consolidated Freightway85 F 3d 508 (6th Cir 2002) (holding that an



empl oyer could not have reasonably accommodat
to participating in sleeper runs with femaleworkers, and was not required to do so under Title

VII where the accommodation would have resulted in a violation of the seniority provisions of

the collective bargaining agreement).

Below is a brief summgr of both reasonable and unreasonable accommodations in the

workplace in religious discrimination cases:

Example®d Reasonable Accommodations

Examples®d Unreasonable Accommodations

Voluntary substitutdi
29 CFR 1605.2(d)(1)(i).

A swap system requiring employees to fit
their own replacements was not a reason
accommodati on wher e
prevented him from inducing another to wg
on the Sabbath.Smith v Pyro Mining827 F
2d 1081 (& Cir 1987).

Flexible scheduling (make reasonable whe
it allows for flexible start and stop time
provides floating or optional holidays, provid
flexible breaks, allows employee to wo
through lunch in exchange for an ea
departure, staggers work hours, or perr
employees to makep lost work time). 29
CFR 1605.2(d)(1)(ii).

An employee may be required to lose bene
enjoyed by other employees in exercising
flex.

Distributing surveys asking other employee
they would be willing to swap shifts wit
employee seeking theceommodation is not
reasonable accommodation as a matter of
McGuire v General Motors Cor®56 F2d 607
(6™ Cir 1992).

Changing job assignments/lateral transfers.
CFR 1605.2(d)(1)(iii).

It is unreasonable to make an employee
vacation daygo avoid working on a Sabbat
Cooper v Oak Rubber Ca5 F3d 1375 (Bcir
1994).

Accepting third party statement from Christi
Science practitioner in lieu of medic
diagnosis is a reasonable accommodatiof
empl oyer 06s medi cal
empl oyeeds religion
consulting with medical professionalRiselay
v Secretary of HHSL991 US App Lexis 617
(6™ Cir 1991).

It is unreasonable to accommodate only on
an employeeds mul ti
allowing an employe time off to atteng
services on a Sabbath, but still requiring
employee to work on the SabbatiCooper v
Oak Rubber Cp15 F3d 1375 (BCir 1994).

Allowing Catholic to wear antabortion button
so long as it remained covered was reason
accommodtion because Title VII does n
give employees the right to impose th
religious views on othersWilson v US Wes

Refusing an accommodation on the basis
the collective bargaining agreement prohibit
is unreasonable where the employer fails to
the union if it would allow the variancy
Boomsa v Greyhound Food Management,

1C



Communication58 F3d 1337 (BCir 1995). | 639 F Supp 1448 (WD Mich 1986).

Request for variance of policy against fag
hair was unreasonable where policy v
adoptel t o comply with
because risking liability under OSHA was
undue hardship on employer. Bhatia v
Chevron USA, Inc734 F2d 1382 {8 Cir
1984).

d. Reasonable Accommodation and the Elliott. arsen Civil Rights Act

While no court hasound that the ELCRA requires reasonable religious accommodations in the
workplace, employers should nonetheless be cognizant that an action for religious discrimination
can lie where the employer fails to act affirmatively to prevent the discrimindtectseof an
employment practice or policy.Parks Parks v General Motors Corporation, Fisher Body
Division, 412 Mich 610, 622 (198Zroncurring opinion). Moreover, even if the ELCRA does

not specifically require reasonable religious accommodationsygaioyee could bring a cause

of action under Title VII for the employerds
provide reasonable religious accommodations when doing so would not be unduly burdensome

to thwart potential legal causes of action.

4. Marital Status

An employer is prohibited by the ELCRA from discriminating against an employee based on the
empl oyeeds marital status. Al t hough the stat
intent in including marital status as a facted class is to prohibit discrimination based on
whether one is married.

Discrimination based on marital status does not include consideration of the identity, occupation,

or place of employment of onebs s pirstingpetism Thus
which takes into consideration the person to whom one is married does not constitute
discrimination based on marital statud/h i r | p o o | Cor p. ,v25@Glch b2r Ri gh
(1986);Miller v C.A. Muer Corp, 420 Mich. 355 (1984Noeckerv Department of Corrections

203 Mich. App. 43 (1993)Fonseca WMichigan State University214 Mich. App. 28 (1995).

The Michigan Supreme Court iMiller v CA Muer Corporation,420 Mich 326 (1984),
addressed the issue of ismhpelicyhvolatedadahe ELERY IThey er 6 s
plaintiff worked as a security guard for the Muer Corporation and began dating another security
guard. The two employees later married. After the employer learned of the marriage, it
requested that one of them trangi@ranother department as required by hospital politle

employer had a policy that prohibited relatives from working together in the same department.

Plaintiff refused the transfer request and brought an action against the employer claiming that the
policy unlawfully discriminated against them because of their marital status. In finding the
plaintiff had no cause adéction, the court noted that the ELCRA prohibition of employment

di scrimination on the basis oédarighttobeemplogddinst at u
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the same depart ment as o0neansinepetm poicesre legdlhe c o
andjustified when done with the purpose of preventing:

potential emotional interference with job performance;

collusion in grievanceisputes;

favoritism;

morale problems resulting from the appearance of favoritism; and

conflicts of interest that may arise if an employee is required to supervise a family
member.

In Fonseca v Michigan State Universit214 Mich App 28 (1995), universityegulations
required the chairman of the sociology depar
applicantds <credentials for admi ssion into t
refused to grant Pl ai nt itoraf ppograma dheiMghganoQourttofo t h e
Appeals relied upon the reasoning and rationale fiitter, and found that the law does not
oblige an employer to ignore to whom th-e appl
nepotism employment policiethat an employer deems necessary to ensure faitoesther
candidates and fideilai32. t oAccheer da mpgll oyy,e rh edc a u ¢
motivation arose from its legitimate concerns over a conflict of interest, the court found no
discrimination based upon sex or marital status.

Michigan courts have also found that a e mpl oyer 6s failure to tai
schedule to accommodate the employeebs famil
discrimination based on marital &ta. Actions such as schedule alteration may be designed to
force an employee to resign, but wunl ess thosc¢
status, discrimination on that basis is not establisiNmkcker \Department of Correction203

Mich. App. 43 (1993).

5. Height/Weight

ELCRA prohibits employment decisions or the setting of employment conditions based on
height or weight. This provision has been the subject of only a handful of reported cases.

The employee in a case alleging awmful discrimination initially has the burden of proving a
prima faciecase of discrimination by a preponderance of the evidence. To do this, the employee
must show (1) that he is a member of a statutorily protected class; (2) that he was qualified for
the job; (3) that he was discharged from the job; and (4) that he was replaced by someone outside
the protected groug-eatherly, et al v Teledyne Industries,, |04 Mich App352, 358 (1992).

If height or weight is a reasonable and necessary job aquaaidn, ELCRA permits employers to

utilize such requirement if it can demonstrate that height or weight is a bona fide occupational
gualification. See M.C.L. § 37.220&\n employemay establish height or weight as a bona fide
occupational qualificationybeither applying to the Civil Rights Commission for an exemption

or establishing the necessity of the requirement during litigatlo@.L. § 37.2208 SeeMicu v

Cityof Warrep, 382 NW2d 823 (1986) (hol ding that h e
without evidence that was a bona fide occupational qualification).
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C. Discriminatory Harassment

It isalsounl awf ul to harass a per soolo, ndtienal ongm,e o f
religion, sex, height, weight onarital status Harassment can include, for example, racial slurs,

of fensive or derogatory remarks about -a pers
of fensive symbol s. Al t hough the | aw doesnot
isolated incidents that are not very serious, discrimination/harassment is illegal when it is so
frequent or severe that it creates a hostile or offensive work environment or when it results in an
adverse employment decision (such as the victim being fired astddin SeeAllen v Michigan

D e p 6CGorr,a65 F3d 405, 411 (6th Cir 1999)(plaintiff established a prima facie case of racial
harassment where he was subjected to derogatory insults by supervisorsaamkere on more

than one occasionfiman v Cort Fniture Rental Corpg 85 F3d 1074 (3d Cir 199&Yhere co

employees made inherently racist remarks @#vre-year period, including referring to former

empl oyees aodipalr|l pefoplpredt her oned and tellin
steal anyiting, former employees were subjected to false accusations of favoritism from their

black supervisor). The harasser can be the victimbs supe
co-worker, or someone who is not an employee of the employer, such ant windor or

customer.

Claims for racial, national origin, and religious harassment predate the recognition of claims
alleging hostile work environment sexual harassment. However, because hostile work
environment sexual harassment law has developee nagidly, courts typically follow it in
connection with claims of harassment on the basis of another protected classification.

The Equal Empl oyment Opportunity Commission (
the same standards on all forms of ms s me nt . These include the
positive action where necessary to eliminate unlawful practices and remedy their effects. EEOC
Compliance Manual, sectiodl5.7(b). Just as in sexual harassment hostile work environment
cases, the platiff must establish that the employer knew or should have known about the
alleged harassment and failed to take prompt remedial action.

Michigan courts and the Sixth Circuit have also taken this approach in the racial and religious
harassment contextst keast with regard to vicarious liability inquiries involving hostile work
environments created by supervisors. 8&del en v Mi c hi ,d66r3dReSp1tE of Co
Cir 1999).

Thus, similar to a sexual harassment claim, to establish a clainhef forms of harassment a
plaintiff must establish that:

1. the plaintiff was a member of a protected class;

2. the plaintiff was subjected to unwelcome harassment;

3. the harassment complained of was based on Title VII protected activity;

4, the harassmenthadteef f ect of wunreasonably interfer
performance and creating an intimidating, hostile, or offensive work environment;
and
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5. respondeat superior liability existed, whereby the plaintiff must show that the
employer tolerated and conued the harassment.

Davis v Monsanto Chemical C&858 F2d 345, CA6 (Mich 1988)

In addition, in cases involving harassment by coworkers, the plaintiff must show that the
employerknew of the harassment and unreasondaijed to take prompt and appropriate
remedial action. The employer may be deemed to have constructive notice if the harassment is
sufficiently pervasive.

. AGE DISCRIMINATION

A. The Age Dscrimination in Employment Act

The Age Discriminati on isafeddtaitgwlthatproteets geople who ( i AD
are 40 or older from discriminatidmecause of age 29 USC 862@&). The law also makes it

illegal to retaliate agnst a person because the person complained about discrimination, filed a
charge of discrimination, or participated in an employment discrimination investigation or
lawsuit. The ADEAG broad ban against age discrimination also specifipatiigibitsstaements

or specifications in job notices or advertisements of age preference and limitations. An age limit
may only be specified in the rare circumstance where age has been proven to be a bona fide
occupational qualification The ADEA also outlaws theenal of pay or fringebenefitswhen the

only justification is age Nor may an employer classify employees into groups on the basis of
age in a way that unfairly deprives workers of employment opportunities, such as relegating all
older workers to a particalt level of employment within a company and then decline to promote
them.

To be covered by the ADEA, an employer must (1) be engaged in an industry affecting
commerce; (2) have 20 or more employees; and (3) have an employment relationship with the
claimed employee 29 USC 8630(h) To determine i f an individu
ADEA depends on the conduct of the worke29 USC 8630(f) For example, independent
contracors are not employees within the meaning of the ADEA and are not ertttléd
protections. There must be an employer/employee relationship for the ADEA to apply.

addition the employee must be at least 40 years old. There is no age cap on the law, so all
workers 40 years or older are protected.

For the past two decaden cases where the employee presented evidence at trial that age was a
Asubstanti al factoro motivating t he empl oyer
demotion, termination, etc.) against him or her, courts have instructed the jury to firne for t
employee unless the employer can show that it would have made the same decision even if its
discriminatory motive had played no role in the employment decision at iBswther words,

the employer had to prove it would have still terminated, demetedthe employee despite his

or her age.In a recent United States Supreme Court dasess VFBL Financial Services, Inc

129 S Ct 2343 (2009), the Courtade it more difficult for an employee to prevail in an age
discrimination case against his arlemployer Now, under the ADEA, plaintiff must show

that f not for his age, the adverse employment action would not have occurred.
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As a result of theGross decision, it will now be more difficult for an employee or former
employee to prove that his her employer violated the ADEA. It is no longer enough to present
evidence that t he e mpl o naiwting factkogie theveamployments u b s t
decision; the employee now must prove that his or her agethveaseasonhe or she was
demotedterminated, etc.

B. Age Discrimination Under Elliott -Larsen Civil Rights Act

A cause of action for age discrimination may be commenoe@rMi ¢ h i Blleot-ldasen

Civil Rights Act( A E L C Riere an employer fails or refuses to hire a job applicant, engages

in disparate treatment of an employee, or discharges an emplegagse of age In the context

of a failure to hire, a cause of action arises when a persordibych company representative

that he or she is not going to be hired due to age. However, the fact that an employer hires a
greater number of young people than old people does not, by itself, support a claim of age
discrimination.

A plaintiff may attempto prove age discrimination using different methods. In the context of an
empl oyeebs discharge, the essenti al el ement s
finding:

(1) that the plaintiff had skills, experience, background, or qualibicgt
comparable to other employees who were not discharged; and
(2) that age was a determining factor in the discharge.

Alspaugh vCommission on Law Enforcement Standa@#6 Mich App 547 (2001)

Thus,under an age discrimination claim pursuant to RIECa plaintiff need not prove that age

was the sole factor in the decision to terminate him or her. Rather, age must be one of the
reasons that made a difference in determining whether to discharge the person. A prima facie
case is established by a shiogvthat:

(1) The plaintiff was a member of the protected class;

(2) The plaintiff was discharged;

(3) The plaintiff was qualified for the position; and

(4) The plaintiff wasdischarged under circumstances that give rise to an inference
of unlawful disrimination

SeeDeBrow vCentury 21 Great Lakes, Ina263 Mich 534 (2001)(holding thatstatement by
empl oyeebs supervisor telling employee that I
evidence of unlawful age discrimination).

In Michigan,a c¢cl aim for age discrimination stil!/ rec
a determining fact or Thiss amdreeemgaygeiéndlystandardthathe c i s i
the standard applied in a claim under the ADEA. Therefore, it is podeibé: employee to

bring an age discrimination claim under the federal law, AD&&lunder the Michigan law, the

ELCRA, and lose on the federal claim, but prevail on the state claim.
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The employee must prove the above elements by a preponderance ofidémceev The
employee must also present sufficient evidence on the ultimate question of whether age was a
determining factor in the decision to discharge the plaintiff.

In the context of disparate treatment, the -fadder may consider whether the tragrsbf the
plaintiffdéos work to another job classificatio
the two job classifications perform similar duties but the average age of persons with the job
classification to whi dedredtsrtsignifigahtlyless thanthé @eragevo r k
age of persons with the job classification from which the work was transferred.

Additionally, ELCRA provides no basis to limit its protections to older workers. Unlike the
ADEA, which limits its protection t@nyone who is 40 or over, the ELCRA does not provide a
similar restriction. InZanni v Medaphis Physician Services Corporatiad0 Mich App 472,

612 NW2d 845 (2009), the Michigan Court of Appeals held that the section of ELCRA under
which an employerhall not discriminate on the basis of aglso protects workers who are
discriminated against on the basis of their youth.

In Zanni, the defendant hired the plaintiff in 1985, later promoted her to the position of account
executive, and then terminatéeér employment in 1996, allegedly because she had lost two
accounts and had violated her employee plan. A less qualified, older female replaced the
plaintiff on or about the same day her employment was terminated. Before plaintiff was
terminated, her sgpr vi sor tol d her that her fAvoice sou
clients wanted an ol der account executive. o
representatives who previously lost two or more accounts did not have their employment
terminated for their actions and that she was treated differently from older employees because of
her age rather than the quality of her work, in violation of ELCRA. Plaintiff was 31 years old
when she filed the complaint. The defendant moved for suypnjmdgment, and the trial court
granted the motion.

On appealthe Michigan Court of Appeals found that ELCRA prohibits discrimination on the
basis of age, with age being defined as fAchro
The Courtnotedthat unlike the ADEA, which limits ag® those employers who are dfolder,

the ELCRA does not prade a similar restriction. Therefore, ELCRA, unlike the ADEA,

~

permits a claim for."fireverse age discriminat.
[l . DISABILITY DISCRIMINATION

A. Americans with Disabilities Act of 1990and Section 504f the Rehabilitation
Act of 1973

On September 25, 2008, President Bush signed the Americans with Disabilities Act
Amendments Act of 2008 (AADAAAO) into | aw, an
2009. The original ADA was intended tional mandatevi de
for the elimination of discrimination against individuals with disabiliesThe purpose for

amendhg the Americans with Disabilities Act was to correct several Supreme Court decisions
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involving employment that significagt limited the Acbs cover age,Coamgad ese0cC
intent to reinstate a broad scope of protection available and to broadly construe the definition of
A di s a dn gkeneraljte ADAAA states as follows:

Aéno qualified individual ofisiclh a di sab
disability, be excluded from participation in or be denied the benefits of

the services, programs, or activities of a public entity, or be subjected to
discrimination by any such entity.

Major changes implemented by the ADAAA included an espan of the definitions found
within the ADAAA. Section 504 adopts the definition of disability from the ADAAA.
Therefore, the ADAAA amendment of 2008 applies to discrimination for purposes of both
ADAAA and Section 504. Specifically, Section 12102 ofifle 42, Section 3 of the ADAAA,
states:

As used in this Act:
(1) Disabilityd The term o6di sability medns, with

(A) a physical or mental impairment that substantially limits one or major
life activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment (as described in
paragraph (3)).

(2) Major Life Activitieso

(A) In Generald For purposes of paragraph (1), major life activities
include, but are not limited to, kag for oneself, performing manual
tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending,
speaking, breathing, learning, reading, concentrating, thinking,
communicating, and working.

(B) Major Bodily Function® For purposes ofgragraph (1), a major life
activity includes the operation of a major bodily function, including but
not limited to, functions of the immune system, normal cell growth,
digestive, bowel, bladder, neurological, brain, respiratory, circulatory,
endocrine, ath reproductive functions.

(3) Regarded as Having Such An Impairm&rfor purposes of paragraph (1)(C):
( A) An individual meets the require

such an impairmento i f the individua
subgcted to an action prohibited under this Act because of an actual or
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perceived physical or mental impairment whether or not the impairment
limits or is perceived to limit a major life activity.

(B) Paragraph (1)(C) shall not apply to impairments thatransitory and
minor. A transitory impairment is an impairment with an actual or
expected duration of 6 months or less.

(4) Rules of Construction Regarding the Definition of Disab#itfhe definition
of 6di sabilityo i n p @&a B gaccargmhce \ith the s h al |
following:

(A) The definition of a disability in the Act shall be construed in favor of
broad coverage of individuals under this Act, to the maximum extent
permitted by the terms of this Act.

( B) The term &dulsshtadrt ibael liyntleirnpirtet e
the findings and purposes of the ADA Amendments of 2008.

(C) An impairment that substantially limits one major life activity need
not limit other major life activities in order to be considered a disability.

(D) An impairment that is episodic or in remission is a disability if it
would substantially limit a major life activity when active.

(E)(i) The determination of whether an impairment substantially limits a
major life activity shall be made without redao the ameliorative effects
of mitigating measures suchdas
() medication, medical supplies, equipment, or appliances; low
vision devices (which do not include ordinary sunglasses or
contact lenses), prosthetics including limbs and devices, hearing
aids and cochlear implants or other implantable hearing devices,
mobility devices, or oxygen therapy equipment and supplies;
(1) use of assistive technology;
(111) reasonable accommodations or auxiliary aids or services; or
(IV) learned behavioral ordaptive neurological modifications.
(i) The ameliorative effects of the mitigating measures of ordinary
eyeglasses or contact lenses shall be considered in determining whether an
impairment substantially limits a major life activity.

(iif) As used n this subparagraph
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(1) the term d6dordinary eyegl asses
that are intended to fully correct visual acuity or eliminate
refractive error; and

crr) t hevitseirom 6deowi sesdé means de
enhance, or otherge augment a visual image.

1. ASubstantially Limitso

The ADAAA establishes that thierm is to be construed broadlfhe ADAAA also lowerghe
standard for determining whether an impairment constitutes a disability, and reaffirms the intent
of Congres that the definition of disability is to be interpreted broadly and inclusively. Under
the new law, there is specific language which clarifies that an impairment that is episodic or in
remission is a disability if it would substantially limit a majoeliactivity when active. For
example, a student with a seizure disorder that is in remission would meet this requirement.

2. AiMaj or Life Activitieso

Formerly , Amaj or | i f dunctoost Suchias ¢aeng dor dmesedfnperforming

manual tasks, wking, seeing, hearing, speaking, breathing, learning, and working. Under the
amenagne nt | i e a t, standing, liking,ebengingnrgading, concentrating, thinking, and
communicatingo were added. Congr eisngingoniear i f i e
major life activity does not need to limit others to be considered a disability. Thus, for example,

an employeewill be considered to have a disability if his/her impairment substantially limits
reading even if it does not substantially lifgarning. Congress also specifically rejected the
assumption that an individual who performed well academically cannot be substantially limited

in activities such as learning, reading, writing, thinking, or speaking.

3. Mitigating Measures

New languagenow e qui res t he fAsubstantially |Iimitso d
any ameliorative effects of mitigating measures. For example, satawulot consider the effect

of medication on a student with asthma. Mitigating measures include bubtatienited to
medication, medical supplies, equipment, or appliances;vismn devices (not including
ordinary eyeglasses or contact lenses), prosthetics including limbs and devices, hearing aids and
cochlear implants or other implantable hearing deyioasbility devices, or oxygen therapy
equipment and supplies. Other mitigating measures include assistive technology, reasonable
accommodations, auxiliary aids or services; or learned behavioral or adaptive neurological
modifications. It should be expect that when such mitigating measures are ignored, some
individuals previously found not to be disabled will now be protected under theAAD#nd

likely under Section 504. Thus, while a studsptr e mp Mmedigatian dnay alleviate many
symptoms ofa particular disability this factor may not affect the assessment of whether the
studentor employeehas a disability. It may be considered, however, in determining what the
studentor employeaeeds in terms athaccommaodation.
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4, Discrimination Under the ADAAA and Section 504

Disability discrimination occurs when an employer or other entity covered by the AD#A
Section 504 treats a qualified individual with a disability who is an employee or applicant
unfavorably because she has a disability. Bigg discrimination also occurs when a covered
employer or other entity treats an applicant or employee less favorably because she has a history
of a disability (such as cancer that is controlled or in remission) or because she is believed to
have a phyisal or mental impairment that is not transitory (lasting or expected to last six months
or less) and minor (even if she does not have such an impairmémg) ADAAA has a broad

sweep and effectively forbids discrimination on the basis of disability ftyghout everyone,
whether or not federal financial assistance is at issue. This statute applies to a much greater
number of individuals than Section 504 does. However, the eligibility requirements and
obligations imposed by Section 504 and the APAare virtually identical when applied in a
school setting.

Section 504 of the Rehabilitation Act of 1973 (Section 504) and the AMDAequire
postsecondary institutions to be accessible to all people with disabilities who otherwise meet
admission requirementsSection 504 prohibits all entities that receive federal funding, including
public schools, from discriminating on the basis of disability. In public schools this applies in
two manners (1) in the education of students and (2) in an employment relationsh

To establish a prima facie case for discrimination under the ADAAA, an Employee must show
that he or she is otherwise qualified to perform the essential functions of the job, with or without
reasonable accommodations by the Employer. The law esq@n employer to provide
reasonable accommodation to an employee or job applicant with a disability, unless doing so
would cause significant difficulty or expense for the employer ("undue hardship™). A reasonable
accommodation is any change in the wankieonment (or in the way things are usually done) to
help a person with a disability apply for a job, perform the duties of a job, or enjoy the benefits
and privileges of employment.A reasonable accommodation might include, for example,
making the worklace accessible for wheelchair users or providing a reader or interpreter for
someone who is blind or hearing impaired. Undue hardship means that the accommodation
would be too difficult or too expensive to provide, in light of the employer's size, falanc
resources, and the needs of the business. An employer may not refuse to provide an
accommodation just because it involves some cost. An employer does not have to provide the
exact accommodation the employee or job applicant wants. If more than omenamtation

works, the employer may choose which one to provide.

B. Persons with Disabilities Civil Rights Act

The Michigan Persons with Disabilities Civil Rights Acfi DWW R A prgvides the following:
(1) Except as otherwise required by federal law, an employer shall not:
(a) Fail or refuse to hire, recruit, or promote an individual because of a disability

or genetic information that is unrelated to the indiviGalbilty to perform the
duties of a particular job or position.
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(b) Discharge or otherwise discriminate against an individual with respect to
compensation or the terms, conditions, or privileges of employment, because of a
disability or genetic information thas unrelated to the individu@ ability to
perform the duties of a particular job or position.

(c) Limit, segregate, or classify an employee or applicant for employment in a
way which deprives or tends to deprive an individual of employment
opportunitiesor otherwise adversely affects the status of an employee because of
a disability or genetic information that is unrelated to the indivi@uability to
perform the duties of a particular job or position.

(d) Fail or refuse to hire, recruit, or promoteiadividual on the basis of physical

or mental examinations that are not directly related to the requirements of the
specific job.

(e) Discharge or take other discriminatory action against an individual on the
basis of physical or mental examinations tha¢ not directly related to the
requirements of the specific job.

(f) Fail or refuse to hire, recruit, or promote an individual when adaptive devices
or aids may be utilized thereby enabling that individual to perform the specific
requirements of the job.

(g) Discharge or take other discriminatory action against an individual when
adaptive devices or aids may be utilized thereby enabling that individual to
perform the specific requirements of the job.

(h) Require an individual to submit to a genetic testtamrprovide genetic
information as a condition of employment or promotion.

M.C.L.A. 37.1202

Like the ADA, thePWDCRAgenerally protects only against discrimination based on physical or
mental disabilities that substantially limit a major life activitytiod disabled individual, but that,
with or without accommodation, do not prevent the disabled individual from performing the
duties of a particular jolReden \City of Detroit 470 Mich. 1952004) Disability is defined in
PWDCRA to mean

fA determinake physical or mental characteristic of an individual, which may
result from disease, injury, congenital condition of birth, or functional disorder, if
the characteristic . . substantially limits 1 or more of the major life activities of
that individualand is unrelated to the individual's ability to perform the duties of a
particular job or position or substantially limits 1 or more of the major life
activities of that individual and is unrelated to the individual's qualifications for
employment or pront@mn.o

MCL 37.1103
To prevail in a claim under PWDCRA, an employee must show three elements to establish a
prima facie case of discrimination under PWDCRA: (1) that she is disabled as defined by the

statute, (2) the disability is unrelated to plaidtfibility to perform the duties of a particular job,
and (3) plaintiff has been discriminated against in one of the ways set forth in the statute.
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In evaluatinga hostile work environment claim under Michigan's PWDCRA, courts must
examine frequency of disminatory conduct, its severity, whether it is physically threatening or
humiliating or a mere offensive utterance, and whether it unreasonably interferes with an
empl oyeebs work performance; simple teasing,
extremely serious, do not rise to that lewdazur v WalMart Stores, Ing 250 Fed.Appx. 120,

2007 WL 2859721, (C.A.6 (Mich.)2007). In order to establish a hostile work environment,
courts ask whether a reasonable person, in the totality of circusastamould have perceived

the conduct at issue as substantially interfering with the plaintiff's employment or having the
purpose or effect of creating an intimidating, hostile, or offensive employment environment.

To establisha claim under PWDCRA on gunds thatan employer failed to accommodate
disability, an employee must show that the needed accommodations were reasonable, that the
accommodations would not impose undue hardship tipeemployer, and thahe employee

would have been capable of perfong the job with the suggested accommodati@mnahoo v

Master Data Center282 F.Supp.2d 540 (E.D. Mich. 2003).

C. Medical Documentation and Examination

The ADAAA provides the employer with the general right to require an employee to submit to a
medical exam in certain circumstances for the purpose of determining his or her ability to
perform the job. 29 CFR 1630.14(c).

In Darnell v Thermafiber, Inc417 F3d 657 (2005), the United States Court of Appeals for the
7™ Circuit stated that the entgyer reasonably relied upon the medical opinion of one physician

to assess an applicant 0 s beaduselthe Coyrt concludipde thef or m t
empl oyerbés reliance on the physiciands medic
evidence.

Similar to the federal regulations regardimgdical examinatics) the PWDCRA prohibits an
employer fromdischarging or takingther discriminatory action against an individual on the
basis of physical or mental examinations that are not tireglated to the guirements of the
specific job MCL 37.1202(e)

Although thePWDCRA prevents an employer from discharging or taking other discriminatory
action against an individual on the basis of medical examinatibedanguage of the statute
does not r e mo wenera nghteéomrgguir® an empldyee to submit to a medical exam
in certain circumstances for the purpose of determining his or her ability to perform the job.

V. PREGNANCY DISCRIMINATION

The Pregnancy Discrimination Adt fi P D A2 JUSC 20000e(k)and the ELCRA, MCL
372202(d), prohibit discriminatory treatment on the basis of pregnancy, childbirth, or related
medical conditions, and women affected by pregnancy, childbirttelated medical conditions.
Under the law, employers may not refuse to hire a woman because of her pregnancy, a
pregnancyrelated condition, or the prejudices of coworkers, clients, or customers. So long as
she can perform the job, her pregnancy aatesl conditions cannot be reason for failing to hire
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her. In addition, employers cannot force employees toda#kave while they are pregnainso
long as they can perform their jobs.

If an employee is absent for a pregnaneiated condition and rewers, an employer cannot
force her to remain on | eave until the babybo
prohibiting an employee from returning to work for a predetermined length of time after
childbirth. Pregnant employe®s employees rea@ring from childbirthmust be permitted to

work so long as they can perform their jobs.

The employer must treat hére same as othermtgorarily disabled employedsy, for example,
providing modified tasks, alternating assignments, or offering disal#hve or leave without
pay. The employer musilsohold jobs open for pregnant employees for the same length of time
that it holds them open for employees on sick or disability leave.

Both the PDA and the ELCRA are antidiscrimination laws rathem thleave law, and therefore

do not require covered employers to give pregnancy leaves of any specific duration. They
require that the employer treat pregnancy related leaves of absence the same as other disability
related absences.

Thus, an employemay not single out pregnancglated conditions for special procedures to
determine an employeeds ability or inability
requires its employees to submit a dlettror 6s s
granting a leave or paying sick benefits, then the same may be required for employees affected

by pregnancyrelated conditions.

TheFami ly Medi cal LF®l2AY gowdveris a edve lawotiaBdoes fequire an
employer to give pregnancgdves of a specific duration provided the employee meets certain
criteria 29 USC 82612 Employees are covered by FMLA if 1) he/she has le@eployedor at
least12 monthsand 2)workedat leastl,250 hoursin the preceding Ehonth period.29 USC
82611(2)(A). A covered employee will be entitled to 12 weeks of unpaid leave per year for the
birth of a child. Health insurance coverage must be maintained for the duration of the leave.
Those employees must be restored to the same or equivalent pokiginrthey return to work.

Further, under FMLA, a new parent (including foster and adoptive parents) may be eligible for
12 weeks of leave (unpaid or paid if the employee has earned or accrued it) that may be used for
care of the new child. To be eligiblthe employee must have worked for the employer for 12
months prior to taking the leave and the employer must have a specified number of employees.

The ELCRA also prohibits employers from discriminating against women because of pregnancy
and/or childbirh. The pertinent provision of the Act provides as follows:

(1) An employesshall notdo any of the following :
(d) Treat an individual affected by pregnancy, childbirth, or a related medical

condition differently for any employmein¢lated purpose frormnother individual
who is not so affected but similar in ability or inability to work, without regard to
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the source of any condition affecting the
work. For purposes of this subdivision, a medical conditioneél&d pregnancy
or childbirth does not include nontherapeutic abortion not intended to save the life
of the mother.
M.C.L.A. 37.2202(d).
V. ADDITIONAL FORMS OF DISCRIMINATION

A. Equal Pay Ad

The Equal P a y makestit illdgal to pay difierend wapes to men and wowleere

men and women perform work of similar skill, effort, and responsibility for the same employer
under similar working aaditions. 29 USC 8§206(d)(1).The law also makes it illegal to retaliate
against a person because the person complained about discrimination, filed a charge of
discrimination, or participated in an employment discrimination investigation or lawsuit.

It is important to ote thatunder the law employers are also regulated in the following areas:

Employers may not reduce wages of either sex to equalize pay between men and women.

A violation of the EPA may occur where a different wage wasl/is paid to anp&tsn
worked in the same job before or after an employee of the opposite sex.

A violation may also occur where a labor union causes the employer to violate the law.

Title VII also makes it illegal to discriminate based on sex in pay and benefits. dreeref
someone who has an Equal Pay Act claim may also have a claim under Title VII.

B. Genetic Information Nondiscrimination Act of 2008

The Genetic Information Nondiscrimdnt i o n  AGNAO Yraohibits digtrimination against
applicants, employees, and former employees on the basis of genetic informé&2odSC

82000ff. Geneti ¢ information includes i nformati on
genetic tests ohn i ndi vidual 6s family member s, as we
di sorder , or condition of an i ndi vi dual 6s f a

history). Family medical history is included in the definition of genetic informatematse it is

often used to determine whether someone has an increased risk of getting a disease, disorder, or
condition in the future. This includes a prohibition on the use of genetic information in all
employment decisions; restrictions on the abilifyemnployers and other covered entities to
request or to acquire genetic information, with limited exceptions; and a requirement to maintain
the confidentiality of any genetic information acquired, with limited excepti®hs. law also

makes it illegal toetaliate against a person because the person complained about discrimination,
filed a charge of discrimination, or participated in an employment discrimination investigation or
lawsuit.
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It will usually be unlawful for an employer to get genetic informatidhere are six narrow
exceptions to this prohibition:

¢ Inadvertent acquisitions of genetic information do not violate GINA, such as in
situations where a manager or supervisor overhears someone talking about a family
member 6s il |l ness.

e Genetic informatia (such as family medical history) may be obtained as part of
health or genetic services, including wellness programs, offered by the employer on a
voluntary basis, if certain specific requirements are met.

¢ Genetic information may be acquired as parthaf tertification process for FMLA
leave (or leave under similar state or local laws), where an employee is asking for
leave to care for a family member with a serious health condition.

e Acquisition through commercially and publicly available documentsrig@spapers
is permitted, as long as the employer is not searching those sources with the intent of
finding genetic information.

e Acquisition through a genetic monitoring program that monitors the biological effects
of toxic substances in the workplacgermitted where the monitoring is required by
law or, under carefully defined conditions, where the program is voluntary.

e Acquisition of genetic information of employees by employers who engage in DNA
testing for law enforcement purposes as a forensicotafor purposes of human
remains identification is permitted, but the genetic information may only be used for
analysis of DNA markers for quality control to detect sample contamination.

C:\CG\MOTT\Discrimination In TheWorkplace June 7 2010.doc
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What Constitutes A Disability Under the ADA?
Employer Quick Reference Chart for Making Reasonable Accommodations

The Americans with Disabilities Act of 1990 (the “ADA”) requires employers to make
“reasonable accommodations” for employees with qualified disabilities where the
accommodation would not impose an “undue hardship” to the employer. A qualified disability is
a current physical or mental impairment that “substantially limits” one or more of an individual’s
“major life activities.” 42 USC 12102(1). The congressional intent of the ADA is to construe
the definition of disability broadly. 42 USC 12102(4).

Qualified Major Activities Unqualified disabilities/major life activities
J
* Caring for oneself *Seeing e  Short term Conditions (i.e. infections, broken
* Performing Manual Tasks ~ *Hearing bones, etc. from which the employee is
*Eating *Sleeping expected to make a full recovery
*Walking *Standing o  Less than perfect vision that can be corrected
*Lifting *Bending through the use of glasses or contacts
'izeakf"g 'grezt.hmg e Tllegal Use of Drugs
*Learning *Reading e  Alcoholism
*Concentrating *Thinking o Pregnancy
*Communicating *Working o  Normal Aging Process
*Operation of a major bodily function, including but e Driving a Car
not limited to functions of the immune system, normal s Travells
cell growth, digestive, bowel, bladder, neurological, g
brain, respiratory, circulatory, endocrine, and
reproductive systems.
Reasonable Accommeodation
Reasonable Accommodations Unreasonable Accommodations
e Job Restructuring e Equipment or devices designed to assist a
e Part-time or modified work schedules disabled person on and off the job, such as:
e Reassignment to a vacant position o Prosthetic limbs
e Acquisition or modification of equipment or o  Wheelchairs

o Eyeglasses
e An item that is not work related, unless it’s
also provided to other employees, such as:
o A hot plate
o Refrigerator

devices
e Appropriate adjustment or modifications of
examinations, training materials or policies
e The provision of qualified readers or interpreters
e  Other similar accommodations
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