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I. TITLE  VII OF THE CIVIL  RIGHTS ACT OF 1964 AND THE  

 ELLIOTT -LARSEN CIVIL  RIGHTS ACT  

 

Title VII of the Civil Rights Act of 1964 (ñTitle VIIò) and Michiganôs Elliott-Larsen Civil Rights 

Act (ñELCRAò) prohibit s discrimination  based upon an individualôs race, color, religion, 

national origin , or sex. 42 USC 2000e; MCL 37.2101, et. seq.  The ELCRA further prohibits 

activities that discriminate against an individual because of his/her age, height, weight, or 

marital status.  MCL 37.2202.   

 

Both ELCRA and its federal counterpart make it illegal to retaliate against a person because the 

person complained about discrimination, filed a charge of discrimination, or participated in an 

employment discrimination investigation or lawsuit.  MCL 37.2701(a). 

 

Title VII  provides 

 

(a) Employer practices 

 

It shall be an unlawful employment practice for an employer-- 

 

(1) To fail  or refuse to hire or to discharge any individual, or otherwise 

to discriminate against any individual with respect to his compensation, 

terms, conditions, or privileges of employment, because of such 

individual's race, color, religion, sex, or national origin ; or  

 

(2) To limit, segregate, or classify his employees or applicants for 

employment in any way which would deprive or tend to deprive any 

individual of employment opportunities or otherwise adversely affect his 

status as an employee, because of such individual's race, color, religion, 

sex, or national origin.  

 

42 U.S.C.A. § 2000e-2  

 

Similarly, the ELCRA states as follows: 

 

(1) An employer shall not do any of the following: 

 

(a) Fail or refuse to hire or recruit, discharge, or otherwise discriminate 

against an individual with respect to employment, compensation, or a 

term, condition, or privilege of employment, because of religion, race, 

color, national origin , age, sex, height, weight, or marital status. 

 

(b) Limit, segregate, or classify an employee or applicant for employment 

in a way that deprives or tends to deprive the employee or applicant of an 

employment opportunity, or otherwise adversely affects the status of an 

employee or applicant because of religion, race, color, national origin, age, 

sex, height, weight, or marital status. 
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(c) Segregate, classify, or otherwise discriminate against a person on the 

basis of sex with respect to a term, condition, or privilege of employment, 

including, but not limited to, a benefit plan or system. 

 

(d) Treat an individual  affected by pregnancy, childbirth,  or a related 

medical condition differently  for any employment-related purpose from 

another individual who is not so affected but similar in ability or inability 

to work, without regard to the source of any condition affecting the other 

individualôs ability or inability to work. For purposes of this subdivision, a 

medical condition related to pregnancy or childbirth does not include 

nontherapeutic abortion not intended to save the life of the mother. 

 

M.C.L.A. 37.2202. 

 

Thus, both Title VII and the ELCRA prohibit employers from discriminating against an 

individual belonging to a protected class in any aspect of employment including hiring, firing, 

pay, job assignments, promotions, layoff, training, fringe benefits, and any other term or 

condition of employment. 

 

  1. Title VII  (summary of important provisions): 

 

 Employees and applicants for employment are covered under Title VII. 

 Employers engaged in interstate commerce who have 15 or more 

employees and possibly the employerôs agents, employment agencies, and 

labor organizations may be liable for a legal cause of action arising out of 

a Title VII cause of action.  42 USC 2000e.   

 Title VII prohibits discrimination  on the basis of race, color, religion, 

sex, or national origin .  42 USC 2000e-2a.  There are exemptions from 

the prohibition where the religion, sex, or national origin of an employee 

is a ñbona fide occupational qualification.  42 USC 2000-2e.  See Smith v 

City of Salem, 378 F3d 566 (6
th
 Cir 2004). 

 An individual must file an administrative charge of discrimination with the 

Equal Employment Opportunity Commission (ñEEOCò) before that 

person may file a civil suit. 

 A person bringing a civil action pursuant to Title VII may be entitled to 

injunctive relief (i.e. hiring, reinstatement, promotion, or other equitable 

relief); back and front pay; limited compensatory and punitive damages. 

 The prevailing party may recover a reasonable attorney fee as part of 

costs, within the courtôs discretion. 

 A charge of discrimination must be filed with the EEOC within 300 days 

of the alleged discriminatory act.  42 USC 2000e-5(e). 

 A person filing a civil cause of action must do so within 90 days after 

receiving an EEOC right-to-sue letter.  42 USC 2000e(f). 
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  2. ELCRA (summary of important provisions): 
 

 Employees and applicants for employment are covered under the ELCRA. 

 Employers with one or more employees may be liable for a legal cause of 

action arising out of a discrimination complaint.  Supervisors, as the 

employerôs agents, are subject to individual liability.  Elezovic v Ford 

Motor Co., 472 Mich 408 (2005). 

 The ELCRA prohibits discrimination on the basis of race, color, religion, 

national origin, age, sex, height, weight, or marital status.  MCL 37.2202. 

 A charge of discrimination pursuant to the ELCRA may be filed with the 

Michigan Department of Civil Rights (ñMDCRò), but administrative 

remedies need not be exhausted before bringing a civil suit. 

 A person alleging a violation of the ELCRA may bring a civil action for 

appropriate injunctive relief or damages or both.  Attorney fees may also 

be awarded.  MCL 37.2801. 

 A charge of discrimination must be filed with the MDCR within 180 days 

of the alleged discriminatory act or within 180 days after the alleged 

discriminatory act was or should have been discovered. 

 A civil action must be commenced within three years of the alleged 

discriminatory act or within three years after the alleged discriminatory act 

was or should have been discovered.  MCL 600.5805(10). 

 

 A. Theories of Recovery in Discrimination Actions 

 

There are two basic models or theories of discrimination law:  disparate treatment or disparate 

impact.  To establish liability under Michiganôs ELCRA or Title VII, a plaintiff must prove by a 

preponderance of the evidence that he or she either was a victim of intentional discrimination or 

was discriminated against through the discriminatory operation of policies or practices that do 

not on their face appear to be discriminatory. 

 

1. Disparate Treatment (Intentional Discrimination): 

 

A plaintiff establishes a claim of intentional discrimination under state or federal law by proving 

that membership in a statutorily protected classification was a ñmotivatingò factor in the 

challenged employer action.  Cooley v Carmike Cinemas, Inc, 25 F3d 1325 (6
th
 Cir 1994). 

 

In a disparate treatment case, the plaintiff must show that the employer intentionally acted to the 

plaintiffôs disadvantage due to his or her membership in a protected group.  The disparate 

treatment prima facie case has the following four elements:  

 

1. membership in a protected group;  

2. qualification for the position;  

3. adverse employment action; and  

4. he/she was treated differently from similarly situated employees who were not within 

the protected class/replacement by a nongroup member.   
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See, McDonell Douglas Corp v Green, 411 US 792 (1973); Hazle v Ford Motor Co., 464 Mich 

456 (2001); Plieth v St Raymond Church, 210 Mich App 568 (1995); Perry v McGinnis, 209 F3d 

597 (6
th
 Cir 2000); Jackson v Fedex Corp Serv, 518 F3d 388 (6

th
 Cir 2008).   

 

2. Disparate Impact 

 

In a disparate impact case, intent is not a required element; rather the employee is claiming that 

the employer used a facially neutral practice that had a disproportionately adverse effect on a 

group that is protected by law and of which the employee is a member.  An unlawful 

employment practice is established under the disparate impact theory only where 1) a plaintiff 

demonstrates that the employer uses an employment practice that causes a disparate impact on 

the basis of race, color, religion, sex, or national origin, and the employer fails to demonstrate 

that the challenged practice is job-related and consistent with business necessity; or 2) the 

plaintiff demonstrates that less restrictive employment practices are available and that the 

employer refuses to adopt them.  42 USC 2000e-2(k)(1)(A).   

 

Further, to state a claim for disparate impact discrimination, a plaintiff must, by a preponderance 

of the evidence, show that the employerôs practices or facially neutral policies have an adverse 

effect on a statutorily protected group.  Griggs v Duke Power Co, 401 US 424 (1971); Singal v 

GMC, 179 Mich App 497 (1989). 

 

 B. Forms of Discrimination 

  

1. Race/Color Discrimination 

  

Race discrimination involves treating an applicant or employee unfavorably because he/she is of 

a certain race or because of personal characteristics associated with race (such as hair texture, 

skin color, or certain facial features). Color discrimination involves treating someone 

unfavorably because of skin color complexion.  Race/color discrimination also can involve 

treating someone unfavorably because the person is married to (or associated with) a person of a 

certain race or color or because of a personôs connection with a race-based organization or group, 

or an organization or group that is generally associated with people of a certain color.  

Discrimination can occur when the victim and the person who inflicted the discrimination are the 

same race or color.  See, Santiago v Stryker Corp, 10 F Supp 2d 93, 96 (DPR 1998) (holding 

dark-complexioned Puerto Rican citizen replaced by light-complexioned Puerto Rican citizen 

could establish a prima facie case of ñcolorò discrimination) 

 

An employment policy or practice that applies to everyone, regardless of race or color, can be 

illegal if it has a negative impact on the employment of people of a particular race or color and is 

not job-related and necessary to the operation of the business. For example, a ñno-beardò 

employment policy that applies to all workers without regard to race may still be unlawful if it is 

not job-related and has a negative impact on the employment of African-American men (who 

have a predisposition to a skin condition that causes severe shaving bumps).  Fitzpatrick v City of 

Atlanta, 2 F3d 1112, CA 11 (GA 1993). (African American firefighters who suffered from 

bacterial disorder that precluded them from shaving brought suit against fire department 
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challenging the rule that firefighters must all be clean-shaven; court held that the Employer 

established a ñbusiness necessityò for the rule because of safety concerns). 

 

 2. National Origin  Discrimination  

 

National origin discrimination involves treating people (applicants or employees) unfavorably 

because they are from a particular country or part of the world, because of ethnicity or accent, or 

because they appear to be of a certain ethnic background (even if they are not).  Like race/color 

discrimination, national origin discrimination also can involve treating people unfavorably 

because they are married to (or associated with) a person of a certain national origin or because 

of their connection with an ethnic organization or group.   

 

Likewise, the law makes it illegal for an employer or other covered entity to use an employment 

policy or practice that applies to everyone, regardless of national origin, if it has a negative 

impact on people of a certain national origin and is not job-related or necessary to the operation 

of the business.  For example, an employer can only require an employee to speak fluent English 

if fluency in English is necessary to perform the job effectively. An ñEnglish-only ruleò, which 

requires employees to speak only English on the job, is only allowed if it is needed to ensure the 

safe or efficient operation of the employerôs business and is put in place for nondiscriminatory 

reasons.  An employer may not base an employment decision on an employeeôs foreign accent, 

unless the accent seriously interferes with the employeeôs job performance. See, Carino v Univ 

of Okla Bd of Regents, 750 F2d 815, 819 (10th Cir 1984)(Reasons given by university for 

demoting dental laboratory employee from position of supervisor were pretextual where, 

although the employee was not hired primarily for his supervisory skills, demotion resulted from 

opinion held by dental college faculty members that he was unsuitable to continue as supervisor 

because of his foreign accent); Fragante v City and County of Honolulu, 888 F2d 591, 596 (9th 

Cir 1989)( City and county did not discriminate against Filipino on basis of national origin when 

they refused to employ Filipino in clerk positions because of Filipino's heavy accent; clerk 

positions involved constant public contact and required ability to speak clearly, and Filipino's 

heavy accent had deleterious effect on his ability to communicate orally).   

 

The Immigration Reform and Control Act of 1986 (ñIRCAò) makes it illegal for an employer to 

discriminate with respect to hiring, firing, or recruitment or referral for a fee, based upon an 

individualôs citizenship or immigration status. The law prohibits employers from hiring only 

U.S. citizens or lawful permanent residents unless required to do so by law, regulation or 

government contract.
1
  Employers may not refuse to accept lawful documentation that 

establishes the employment eligibility of an employee, or demand additional documentation 

beyond what is legally required, when verifying employment eligibility, based on the employeeôs 

national origin or citizenship status.   

 

IRCA also prohibits retaliation against individuals for asserting their rights under the Act, or for 

filing a charge or assisting in an investigation or proceeding under IRCA.  IRCAôs 

                                                 
1
 i.e. Executive Order 11935 states that only United States citizens and nationals may compete for positions within 

the competitive service.  This restriction applies to all agencies with competitive service positions any place in the 

world.   
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nondiscrimination requirements are enforced by the Department of Justiceôs Office of Special 

Counsel for Immigration-Related Unfair Employment Practices (OSC), Civil Rights Division.  

 

 3. Religious Discrimination 
 

A plaintiff in a religious discrimination case must demonstrate a prima facie case which raises 

the presumption that he was the victim of discrimination.  Id.  This presumption is rebutted by 

the defendant demonstrating that it offered a reasonable accommodation to the plaintiff or that it 

could not reasonably accommodate the plaintiffôs religious conflict without undue hardship.  

Cooper v Oak Rubber Company, 15 F 3d 1375, 1378 (6th Cir 1994); See also, 42 USC 2000e-2; 

MCL 37.2202. 

 

To establish a prima facie case, the plaintiff must prove that: 1) he holds a sincere religious 

belief that conflicts with an employment requirement; 2) he has informed the employer about the 

conflicts; and 3) he was discharged or disciplined for failing to comply with the conflicting 

employment requirement.ò  Smith v Pyro Mining Co., 827 F 2d 1081, 1085 (1987).  

 

Under Title VII, an employer must reasonably accommodate an employeeôs sincerely held 

religious beliefs unless the employer can demonstrate that such an accommodation would impose 

an undue hardship to its operation.  42 USC 2000e-2; MCL 37.2202.   

 

  a. What is a ñreligionò for purposes of religious discrimination under  

   Title VII ? 

 

As a threshold question, the plaintiff must demonstrate that his beliefs constitute a ñreligionò 

under the relevant statute.  Under Title VII, ñreligionò is defined broadly to include ñaspects of 

religious observance and practice, as well as belieféò 42 USC 2000e(j).  Federal courts have 

generally adopted the EEOCôs broad definition of religion: 

 

In most cases whether or not a practice or belief is religious is not at issue.  

However, in those cases in which the issue does exist, the Commission will define 

religious practices to include moral or ethical beliefs as to what is right and wrong 

which are sincerely held with the strength of traditional religious views.  This 

standard was developed in Unites States v Seeger, 380 US 163 (1965) and Welsh 

v United States, 398 US 333 (1970).  The Commission has consistently applied 

this standard in its decisions.  The fact that no religious group espouses such 

beliefs or the fact that the religious group to which the individual professes to 

belong may not accept such belief will not determine whether the belief is a 

religious belief of the employee or prospective employee.  The phrase ñreligious 

practiceò as used in these Guidelines includes both religious observances and 

practices, as stated in section 701(j), 42 USC 2000e(j).  29 DCR Ch XIV (7-1-00 

Edition) sect. 1605.1. 

 

In other words, courts will generally find beliefs to be a religion if they ñoccupy the same place 

in the life of the [individual] as an orthodox belief in God holds in the life of one clearly 

qualified.ò  Peterson v Wilmur Communications, Inc, 205 F Supp 2d 1014, 1018 (2002), citing 
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United States v Seeger, 380 US 163, 184 (1965).  In evaluating whether a belief is ñreligiousò 

and ñsincerely held,ò ñcourts must give ñógreat weightô to the plaintiff's own characterization of 

his or her beliefs as religious.ò  Id.  Moreover, ñto be a religion under this test, a belief system 

need not have a concept of a God, supreme being, or afterlifeéor derive from any outside 

source.  Peterson 205 F Supp at 1018, citing Welsh v United States, 398 US 333, 339-40 (1970).  

Rather, ñpurely ómoral and ethical beliefsô can be religious óso long as they are held with the 

strength of religious convictions.ôò  Id. 

 

In Peterson, Plaintiff was demoted from a supervisory position after a newspaper article 

regarding his involvement with the World Church of the Creator appeared in the Milwaukee 

Journal Sentinel.  Creativity, (plaintiffôs name for his ñreligionò) did not espouse a belief in God, 

a supreme being, or afterlife.  Rather, Creativityôs central tenet was the creation of a white 

supremacist utopia which could only be established through the degradation of all non-whites.  

Plaintiffôs employer sent him the following letter: 

 
On Sunday, March 19, 2000, an article appeared in the Milwaukee Journal/Sentinel stating that 

you were a member of the World Church of the Creator, a White supremacist political 

organization.  On Monday, March 20, 2000, the information in the newspaper article was known 

by everyone in our office. 

 

Our office has three out of eight employees who are not White.  As of March 20, 2000, you were 

their supervisor.  As a supervisor, it is your responsibility to train, evaluate, and supervise 

telephone solicitors.  Our employees cannot have confidence in the objectivity of your training, 

evaluation, or supervision when you must compare White to non-Whites. 

 

Because the company, present employees, or future job applicants cannot be sure of your 

objectivity, you can no longer be a supervisor and you are hereby notified of your demotion to a 

telephone solicitor effective March 22, 2000. 

 

The court granted Plaintiffôs motion for summary judgment stating that courts should not be in 

the business of assessing the truth or validity of a belief system, instead they should look to see 

only if the belief system occupies the same place in the life of an individual as an orthodox belief 

in God holds in others.  The court noted that great weight should be given to the individualôs 

characterization of his or her beliefs as religious.  Id. at 1018. 

 

The court further explained that the EEOC definition of ñreligionò encompasses belief systems 

that espouse notions of morality from which to draw conclusions distinguishing right from 

wrong.  Creativity taught that whatever advances white people and denigrates all others is good.  

The Court stated that ñthis precept, although simplistic and repugnant to the notions of equality 

that under gird the very non-discrimination statute at issue, is a means for determining right from 

wrong.ò  Id at 1023.   

 

  b.   Religious Practices (more likely to be protected where the practice is  

        required) 

 

Unlike religious beliefs, which are protected so long as they are sincerely held by the individual, 

religious practices are more likely protected where the practice is required by the belief. 
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In Storey v Burns International Security Services, 390 F3d 760 (3
rd

 cir 2004), the plaintiff 

claimed that he was discriminated against on the basis of his religion when his employer 

discharged him for displaying Confederate flag stickers on his lunch box and pick up truck.  In 

rejecting the plaintiffôs claim, the court found that nothing in plaintiffôs complaint suggested that 

the employerôs requirement that he remove or cover up the stickers during work conflicted with a 

sincerely held belief endemic to his professed religion or that his professed religion required the 

display of confederate symbols.  Id. at 765. 

 

The Michigan Court of Appeals relied upon the reasoning in Storey to reach a similar conclusion 

under the ELCRA.  In Dauberman v Michigan Automotive Compressor, Inc., 2005 WL 1684432 

(Mich App, an unpublished opinion), the Michigan Court of Appeals addressed the issue of 

whether the ELCRA protected religious practice as well as belief.  In Dauberman, an employer 

transferred an employee after his supervisor requested that he stop excessively discussing 

religion.  In reaching the conclusion that plaintiffôs religious discrimination claim failed, the 

court noted that ñthis is not a case involving a claim of a religiously mandated observance.  

Plaintiffôs own deposition testimony established that he was not required to share his religious 

belief in the workplace, particularly when it burdened a co-worker who did not want to hear what 

he had to say.  A personal need to share religious beliefs is not the same as a religiously 

mandated observance.ò  Id.   

 

  c. Reasonable Accommodation and Undue Hardship 

 

Once a plaintiff has established that his beliefs constitute a ñreligionò for Title VII purposes, and 

that such a belief conflicts with an employment requirement, the court will examine whether the 

employee has notified his employer of a need for a religious accommodation.  Once notified, the 

employer has an obligation to reasonably accommodate the individualôs religious practices.  29 

CFR 1605.2(c).  As noted above, an employer may only refuse the accommodation if the 

employer can demonstrate that an undue hardship would result from the accommodation or each 

available alternative method of accommodation.  Id.  The accommodation, however, need not 

necessarily be the exact accommodation requested by the employee. 

 

In Ansonia Board of Education v Philbrook, 479 US 60 (1986), the U.S. Supreme Court held that 

an employer's duty to accommodate an employee's religious observance under Title VII does not 

require the employer to accept the preferred accommodation of the employee.  The Court held 

that an employer meets its Title VII obligations when it shows that it has offered a reasonable 

accommodation to the employee, regardless of whether the employee has suggested another 

accommodation.  Id. at 68-69.   

 

In striking a balance between what the employee desires and what the employer is required to 

provide, courts hold both parties responsible for engaging in an interactive process to resolve the 

conflicts.  For example, in EEOC v Auto Nation USA Corp, 2002 US App LEXIS 24144 (9
th
 Cir, 

2002), the plaintiff requested Sundays off to accommodate his belief that he should not work on 

the Sabbath.  His employer suggested the plaintiff ask other employees to cover his shift or hire 

another person to reduce the number of shifts the plaintiff was required to work.  Instead of 

further discussing alternative accommodations, the plaintiff resigned.  As a result of the 
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employeeôs failure to engage in meaningful discussion and interactive process to resolve the 

conflicts, the court held that the employer had not violated its duty to accommodate.   

 

Similarly, the employer in Tiano v Dillard Dept. Stores, Inc, 139 F3d 679 (9
th
 Cir 1998), did not 

violate an employeeôs right to a religious accommodation when it denied a leave request to make 

a pilgrimage to Yugoslavia between October 17 and 26.  The employer denied the leave on the 

basis of its no-leave policy during the month of October, as it was the busy season.  Despite the 

policy and the denial of the leave request, plaintiff went on the pilgrimage and upon her return 

the employer informed her she had quit.  The lower court found that the plaintiff had a religious 

reason for taking the trip; however, the Ninth Circuit reversed the holding and explained that 

while the calling may have been legitimate, the timing of the trip was a personal preference and 

not part of the calling.  The court further noted that there were tours available to the plaintiff 

which did not conflict with her employment obligations.  Tiano v Dillard Dept. Stores, Inc, 139 

F 3d 679 (9
th
 Cir 1998).   

 

In the EEOC regulations, an employer may assert undue hardship to justify a refusal to 

accommodate an employeeôs need to be absent from his scheduled duty hours if the employer 

can demonstrate that the accommodation would require ñmore than a de minimis cost.ò  29 CFR 

1605.2(e).  Under the regulations, the EEOC will determine what constitutes ñmore than a de 

minimis costò with ñdue regard given to the identifiable cost in relation to the size and operating 

cost of the employer, and the number of individuals who will in fact need a particular 

accommodation.ò  Id.   

 

As noted in the regulations, the EEOC interprets ñde minimis costò consistent with the Supreme 

Courtôs holding in Trans World Airlines, Inc v Hardison, 432 US 63, 84 (1977), where it found 

that to require an employer to bear additional cost in the regular payment of premium wages of 

substitutes would constitute an undue hardship.  However, the EEOC ñwill presume that the 

infrequent payment of premium wages for a substitute or the payment of premium wages while a 

more permanent accommodation is being sought are costs which an employer can be required to 

bear as a means of providing a reasonable accommodation.ò  Id.  (emphasis added).  

Furthermore, the EEOC ñwill presume that generally, the payment of administrative costs 

necessary for providing the accommodation will not constitute more than a de minimis cost.  

Administrative costs, for example, include those costs involved in rearranging schedules and 

recording substitutions for payroll purposes.ò  Id. 
 

As noted by a federal court in Shpargel v Stage & Co, 914 F Supp 1468, 1475 (ED Mich, 1996), 

ñ[u]ndue hardship is an easier standard than its name might suggest; any accommodation that 

results in more than de minimis costs to the defendant creates undue hardship.ò  

  

By way of example, the Sixth Circuit in Cooper v Oak Rubber Co, 15 F3d 1375 (6th Cir, 1994), 

affirmed a lower courtôs finding that a manufacturer of industrial vinyl gloves would have 

suffered an undue hardship if required to shut down one of its six production machines, or to hire 

an additional employee, in order to accommodate a Seventh Day Adventist employeeôs request 

not to work on Saturdays.  The Court noted that ñeither alternative available to [the employer], 

the hiring of an additional worker or risking the loss of production, would have entailed more 

than a de minimis cost, relieving [the employer] of the obligation to accommodate.ò  Id. at 1380; 

see also Virts v Consolidated Freightways, 285 F 3d 508 (6th Cir 2002) (holding that an 
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employer could not have reasonably accommodated a plaintiff truck driverôs religious objection 

to participating in sleeper runs with female co-workers, and was not required to do so under Title 

VII where the accommodation would have resulted in a violation of the seniority provisions of 

the collective bargaining agreement). 

 

Below is a brief summary of both reasonable and unreasonable accommodations in the 

workplace in religious discrimination cases: 

 

ExamplesðReasonable Accommodations ExamplesðUnreasonable Accommodations 

Voluntary substitutions and ñshift swapping.ò  

29 CFR 1605.2(d)(1)(i). 

A swap system requiring employees to find 

their own replacements was not a reasonable 

accommodation where employeeôs beliefs 

prevented him from inducing another to work 

on the Sabbath.  Smith v Pyro Mining, 827 F 

2d 1081 (6
th
 Cir 1987). 

Flexible scheduling (may be reasonable where 

it allows for flexible start and stop times, 

provides floating or optional holidays, provides 

flexible breaks, allows employee to work 

through lunch in exchange for an early 

departure, staggers work hours, or permits 

employees to make up lost work time).  29 

CFR 1605.2(d)(1)(ii). 

 

An employee may be required to lose benefits 

enjoyed by other employees in exercising the 

flex.   

Distributing surveys asking other employees if 

they would be willing to swap shifts with 

employee seeking the accommodation is not a 

reasonable accommodation as a matter of law.  

McGuire v General Motors Corp, 956 F2d 607 

(6
th
 Cir 1992). 

Changing job assignments/lateral transfers.  29 

CFR 1605.2(d)(1)(iii). 

It is unreasonable to make an employee use 

vacation days to avoid working on a Sabbath.  

Cooper v Oak Rubber Co, 15 F3d 1375 (6
th
 cir 

1994). 

 

 

Accepting third party statement from Christian 

Science practitioner in lieu of medical 

diagnosis is a reasonable accommodation to 

employerôs medical leave policy where 

employeeôs religion prevented him from 

consulting with medical professionals.  Riselay 

v Secretary of HHS, 1991 US App Lexis 6179 

(6
th
 Cir 1991). 

It is unreasonable to accommodate only one of 

an employeeôs multiple religious practices by 

allowing an employee time off to attend 

services on a Sabbath, but still requiring the 

employee to work on the Sabbath.  Cooper v 

Oak Rubber Co, 15 F3d 1375 (6
th
 Cir 1994). 

Allowing Catholic to wear anti-abortion button 

so long as it remained covered was reasonable 

accommodation because Title VII does not 

give employees the right to impose their 

religious views on others.  Wilson v US West 

Refusing an accommodation on the basis that 

the collective bargaining agreement prohibits it 

is unreasonable where the employer fails to ask 

the union if it would allow the variance.  

Boomsa v Greyhound Food Management, Inc, 
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Communication, 58 F3d 1337 (8
th
 Cir 1995). 639 F Supp 1448 (WD Mich 1986). 

 Request for variance of policy against facial 

hair was unreasonable where policy was 

adopted to comply with Californiaôs OSHA, 

because risking liability under OSHA was an 

undue hardship on employer.  Bhatia v 

Chevron USA, Inc, 734 F2d 1382 (9
th
 Cir 

1984). 

 

  d. Reasonable Accommodation and the Elliott-Larsen Civil Rights Act 

 

While no court has found that the ELCRA requires reasonable religious accommodations in the 

workplace, employers should nonetheless be cognizant that an action for religious discrimination 

can lie where the employer fails to act affirmatively to prevent the discriminatory effects of an 

employment practice or policy.  Parks, Parks v General Motors Corporation, Fisher Body 

Division, 412 Mich 610, 622 (1982) (concurring opinion).  Moreover, even if the ELCRA does 

not specifically require reasonable religious accommodations, an employee could bring a cause 

of action under Title VII for the employerôs failure to provide one.  Thus, employers should 

provide reasonable religious accommodations when doing so would not be unduly burdensome 

to thwart potential legal causes of action. 

   

 4. Marital Status 

 

An employer is prohibited by the ELCRA from discriminating against an employee based on the 

employeeôs marital status.  Although the statute does not define marital status, the legislatureôs 

intent in including marital status as a protected class is to prohibit discrimination based on 

whether one is married. 

 

Discrimination based on marital status does not include consideration of the identity, occupation, 

or place of employment of oneôs spouse.  Thus, for example, a company policy against nepotism 

which takes into consideration the person to whom one is married does not constitute 

discrimination based on marital status.  Whirlpool Corp. v Civil Rights Comôn, 425 Mich. 527 

(1986); Miller v C.A. Muer Corp., 420 Mich. 355 (1984); Noecker v Department of Corrections, 

203 Mich. App. 43 (1993); Fonseca v Michigan State University, 214 Mich. App. 28 (1995).   

 

The Michigan Supreme Court in Miller v CA Muer Corporation, 420 Mich 326 (1984), 

addressed the issue of whether an employerôs antinepotism policy violated the ELCRA.  The 

plaintiff worked as a security guard for the Muer Corporation and began dating another security 

guard.  The two employees later married.  After the employer learned of the marriage, it 

requested that one of them transfer to another department as required by hospital policy.  The 

employer had a policy that prohibited relatives from working together in the same department. 

 

Plaintiff refused the transfer request and brought an action against the employer claiming that the 

policy unlawfully discriminated against them because of their marital status.  In finding the 

plaintiff had no cause of action, the court noted that the ELCRA prohibition of employment 

discrimination on the basis of ñmarital statusò was not meant to protect a right to be employed in 
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the same department as oneôs spouse.  The court reasoned that antinepotism policies are legal 

and justified when done with the purpose of preventing: 

 

 potential emotional interference with job performance; 

 collusion in grievance disputes; 

 favoritism; 

 morale problems resulting from the appearance of favoritism; and 

 conflicts of interest that may arise if an employee is required to supervise a family 

member. 

 

In Fonseca v Michigan State University, 214 Mich App 28 (1995), university regulations 

required the chairman of the sociology department (Plaintiffôs husband) to pass upon each 

applicantôs credentials for admission into the doctoral program.  As a result, the university 

refused to grant Plaintiffôs admission to the sociology doctoral program.  The Michigan Court of 

Appeals relied upon the reasoning and rationale from Miller , and found that the law does not 

oblige an employer to ignore to whom the applicant is married or related.  ñThe law permits anti-

nepotism employment policies that an employer deems necessary to ensure fairness to other 

candidates and fidelity to the employer.ò  Id. at 32.  Accordingly, because the universityôs 

motivation arose from its legitimate concerns over a conflict of interest, the court found no 

discrimination based upon sex or marital status.   

 

Michigan courts have also found that an employerôs failure to tailor an employeeôs work 

schedule to accommodate the employeeôs family or marital obligations is not, in itself, 

discrimination based on marital status.  Actions such as schedule alteration may be designed to 

force an employee to resign, but unless those actions are motivated by the employeeôs marital 

status, discrimination on that basis is not established.  Noecker v Department of Corrections, 203 

Mich. App. 43 (1993). 

 

 5. Height/Weight 

 

ELCRA prohibits employment decisions or the setting of employment conditions based on 

height or weight.  This provision has been the subject of only a handful of reported cases.   

 

The employee in a case alleging unlawful discrimination initially has the burden of proving a 

prima facie case of discrimination by a preponderance of the evidence.  To do this, the employee 

must show (1) that he is a member of a statutorily protected class; (2) that he was qualified for 

the job; (3) that he was discharged from the job; and (4) that he was replaced by someone outside 

the protected group. Featherly, et al v Teledyne Industries, Inc, 194 Mich App 352, 358 (1992).   

 

If height or weight is a reasonable and necessary job qualification, ELCRA permits employers to 

utilize such requirement if it can demonstrate that height or weight is a bona fide occupational 

qualification.  See M.C.L. § 37.2208. An employer may establish height or weight as a bona fide 

occupational qualification by either applying to the Civil Rights Commission for an exemption 

or establishing the necessity of the requirement during litigation. M.C.L. § 37.2208.  See, Micu v 

City of Warren, 382 NW2d 823 (1986) (holding that height restriction of 5ô8ò for fire fighters 

without evidence that it was a bona fide occupational qualification).   

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.02&fn=_top&sv=Split&tc=-1&docname=MIST37.2208&ordoc=1986114866&findtype=L&mt=Michigan&db=1000043&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=25CEFD7B
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 C. Discriminatory Harassment 
 

It is also unlawful to harass a person because of that personôs race, color, national origin, 

religion, sex, height, weight or marital status.  Harassment can include, for example, racial slurs, 

offensive or derogatory remarks about a personôs race or color, or the display of racially-

offensive symbols. Although the law doesnôt prohibit simple teasing, offhand comments, or 

isolated incidents that are not very serious, discrimination/harassment is illegal when it is so 

frequent or severe that it creates a hostile or offensive work environment or when it results in an 

adverse employment decision (such as the victim being fired or demoted).  See, Allen v Michigan 

Depôt of Corr, 165 F3d 405, 411 (6th Cir 1999)(plaintiff established a prima facie case of racial 

harassment where he was subjected to derogatory insults by supervisors and co-workers on more 

than one occasion); Aman v Cort Furniture Rental Corp., 85 F3d 1074 (3d Cir 1996)(where co-

employees made inherently racist remarks over a five-year period, including referring to former 

employees as ñall of you,ò ñpoor peopleò or ñanother oneò and telling black employees not to 

steal anything, former employees were subjected to false accusations of favoritism from their 

black supervisor).  The harasser can be the victimôs supervisor, a supervisor in another area, a 

co-worker, or someone who is not an employee of the employer, such as a client, vendor or 

customer. 

 

Claims for racial, national origin, and religious harassment predate the recognition of claims 

alleging hostile work environment sexual harassment.  However, because hostile work 

environment sexual harassment law has developed more rapidly, courts typically follow it in 

connection with claims of harassment on the basis of another protected classification.   

 

The Equal Employment Opportunity Commission (the ñEEOCò) has stated that it will impose 

the same standards on all forms of harassment.  These include the employerôs duty to take 

positive action where necessary to eliminate unlawful practices and remedy their effects.  EEOC 

Compliance Manual, section 615.7(b).  Just as in sexual harassment hostile work environment 

cases, the plaintiff must establish that the employer knew or should have known about the 

alleged harassment and failed to take prompt remedial action. 

 

Michigan courts and the Sixth Circuit have also taken this approach in the racial and religious 

harassment contexts, at least with regard to vicarious liability inquiries involving hostile work 

environments created by supervisors.  See Allen v Michigan Depôt of Corr, 165 F3d 405, 411 (6
th
 

Cir 1999).   

 

Thus, similar to a sexual harassment claim, to establish a claim of other forms of harassment a 

plaintiff must establish that: 

 

1. the plaintiff was a member of a protected class; 

2. the plaintiff was subjected to unwelcome harassment;  

3. the harassment complained of was based on Title VII protected activity;  

4. the harassment had the effect of unreasonably interfering with the plaintiffôs work 

performance and creating an intimidating, hostile, or offensive work environment; 

and 



 14 

5. respondeat superior liability existed, whereby the plaintiff must show that the 

employer tolerated and condoned the harassment.   

 

Davis v Monsanto Chemical Co., 858 F2d 345, CA6 (Mich 1988). 

 

In addition, in cases involving harassment by coworkers, the plaintiff must show that the 

employer knew of the harassment and unreasonably failed to take prompt  and appropriate 

remedial action.  The employer may be deemed to have constructive notice if the harassment is 

sufficiently pervasive.   

 

II . AGE DISCRIMINATION   
 

 A. The Age Discrimination in Employment Act 

 

The Age Discrimination in Employment Act (ñADEAò) is a federal law that protects people who 

are 40 or older from discrimination because of age.  29 USC §623(a).  The law also makes it 

illegal to retaliate against a person because the person complained about discrimination, filed a 

charge of discrimination, or participated in an employment discrimination investigation or 

lawsuit.  The ADEAôs broad ban against age discrimination also specifically prohibits statements 

or specifications in job notices or advertisements of age preference and limitations. An age limit 

may only be specified in the rare circumstance where age has been proven to be a bona fide 

occupational qualification.  The ADEA also outlaws the denial of pay or fringe benefits when the 

only justification is age.  Nor may an employer classify employees into groups on the basis of 

age in a way that unfairly deprives workers of employment opportunities, such as relegating all 

older workers to a particular level of employment within a company and then decline to promote 

them.    

 

To be covered by the ADEA, an employer must (1) be engaged in an industry affecting 

commerce; (2) have 20 or more employees; and (3) have an employment relationship with the 

claimed employee.  29 USC §630(b).  To determine if an individual is an ñemployeeò under the 

ADEA depends on the conduct of the worker.  29 USC §630(f).  For example, independent 

contractors are not employees within the meaning of the ADEA and are not entitled to its 

protections.  There must be an employer/employee relationship for the ADEA to apply.  In 

addition the employee must be at least 40 years old.  There is no age cap on the law, so all 

workers 40 years or older are protected. 

 

For the past two decades, in cases where the employee presented evidence at trial that age was a 

ñsubstantial factorò motivating the employer to take an adverse employment action (i.e., 

demotion, termination, etc.) against him or her, courts have instructed the jury to find for the 

employee unless the employer can show that it would have made the same decision even if its 

discriminatory motive had played no role in the employment decision at issue.  In other words, 

the employer had to prove it would have still terminated, demoted, etc. the employee despite his 

or her age.  In a recent United States Supreme Court case, Gross v FBL Financial Services, Inc., 

129 S Ct 2343 (2009), the Court made it more difficult for an employee to prevail in an age 

discrimination case against his or her employer.  Now, under the ADEA, a plaintiff must show 

that if not for his age, the adverse employment action would not have occurred.   
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As a result of the Gross decision, it will now be more difficult for an employee or former 

employee to prove that his or her employer violated the ADEA.  It is no longer enough to present 

evidence that the employeeôs age was a substantial or motivating factor in the employment 

decision; the employee now must prove that his or her age was the reason he or she was 

demoted, terminated, etc.   

 

 B. Age Discrimination Under Elliott -Larsen Civil Rights Act 

 

A cause of action for age discrimination may be commenced under Michiganôs Elliott-Larsen 

Civil Rights Act (ñELCRAò) where an employer fails or refuses to hire a job applicant, engages 

in disparate treatment of an employee, or discharges an employee because of age.  In the context 

of a failure to hire, a cause of action arises when a person is told by a company representative 

that he or she is not going to be hired due to age.  However, the fact that an employer hires a 

greater number of young people than old people does not, by itself, support a claim of age 

discrimination. 

 

A plaintiff may attempt to prove age discrimination using different methods.  In the context of an 

employeeôs discharge, the essential elements necessary to an age discrimination claim include a 

finding:  

 

(1) that the plaintiff had skills, experience, background, or qualifications 

comparable to other employees who were not discharged; and  

(2) that age was a determining factor in the discharge.   

 

Alspaugh v Commission on Law Enforcement Standards, 246 Mich App 547 (2001) 

 

Thus, under an age discrimination claim pursuant to ELCRA, a plaintiff need not prove that age 

was the sole factor in the decision to terminate him or her.  Rather, age must be one of the 

reasons that made a difference in determining whether to discharge the person.  A prima facie 

case is established by a showing that: 

 

(1) The plaintiff was a member of the protected class;  

(2) The plaintiff was discharged;  

(3) The plaintiff was qualified for the position; and  

(4) The plaintiff was discharged under circumstances that give rise to an inference 

of unlawful discrimination. 

 

See DeBrow v Century 21 Great Lakes, Inc., 463 Mich 534 (2001)(holding that a statement by 

employeeôs supervisor telling employee that he was ñgetting too old for this shitò was direct 

evidence of unlawful age discrimination).  

 

In Michigan, a claim for age discrimination still requires a showing that the employeeôs age was 

a determining factor in the employerôs decision.  This is a more employee-friendly standard than 

the standard applied in a claim under the ADEA.  Therefore, it is possible for an employee to 

bring an age discrimination claim under the federal law, ADEA, and under the Michigan law, the 

ELCRA, and lose on the federal claim, but prevail on the state claim. 
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The employee must prove the above elements by a preponderance of the evidence.  The 

employee must also present sufficient evidence on the ultimate question of whether age was a 

determining factor in the decision to discharge the plaintiff. 

 

In the context of disparate treatment, the fact-finder may consider whether the transfer of the 

plaintiffôs work to another job classification evidences age discrimination where the members of 

the two job classifications perform similar duties but the average age of persons with the job 

classification to which the plaintiffôs work was transferred is significantly less than the average 

age of persons with the job classification from which the work was transferred. 

 

Additionally, ELCRA provides no basis to limit its protections to older workers.  Unlike the 

ADEA, which limits its protection to anyone who is 40 or over, the ELCRA does not provide a 

similar restriction.  In Zanni  v Medaphis Physician Services Corporation, 240 Mich App 472, 

612 NW2d 845 (2009), the Michigan Court of Appeals held that the section of ELCRA under 

which an employer shall not discriminate on the basis of age also protects workers who are 

discriminated against on the basis of their youth.   

 

In Zanni, the defendant hired the plaintiff in 1985, later promoted her to the position of account 

executive, and then terminated her employment in 1996, allegedly because she had lost two 

accounts and had violated her employee plan.  A less qualified, older female replaced the 

plaintiff on or about the same day her employment was terminated.  Before plaintiff was 

terminated, her supervisor told her that her ñvoice sounded too young on the phone and that 

clients wanted an older account executive.ò  Plaintiff filed suit and alleged that older account 

representatives who previously lost two or more accounts did not have their employment 

terminated for their actions and that she was treated differently from older employees because of 

her age rather than the quality of her work, in violation of ELCRA.  Plaintiff was 31 years old 

when she filed the complaint.  The defendant moved for summary judgment, and the trial court 

granted the motion.   

 

On appeal, the Michigan Court of Appeals found that ELCRA prohibits discrimination on the 

basis of age, with age being defined as ñchronological age except as otherwise provided by law.ò  

The Court noted that unlike the ADEA, which limits age to those employers who are 40 or older, 

the ELCRA does not provide a similar restriction.  Therefore, ELCRA, unlike the ADEA, 

permits a claim for ñreverse age discrimination." 

 

III . DISABILITY  DISCRIMINATION  

 

A. Americans with Disabilities Act of 1990 and Section 504 of the Rehabilitation 

Act of 1973  

         

On September 25, 2008, President Bush signed the Americans with Disabilities Act 

Amendments Act of 2008 (ñADAAAò) into law, and its provisions were effective on January 1, 

2009.  The original ADA was intended to ñprovide a clean and comprehensive national mandate 

for the elimination of discrimination against individuals with disabilities.ò  The purpose for 

amending the Americans with Disabilities Act was to correct several Supreme Court decisions 
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involving employment that significantly limited the Actôs coverage, and to clarify Congressô 

intent to reinstate a broad scope of protection available and to broadly construe the definition of 

ñdisability.ò  In general, the ADAAA states as follows:  

 

ñéno qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of 

the services, programs, or activities of a public entity, or be subjected to 

discrimination by any such entity.ò   

 

Major changes implemented by the ADAAA included an expansion of the definitions found 

within the ADAAA.  Section 504 adopts the definition of disability from the ADAAA.  

Therefore, the ADAAA amendment of 2008 applies to discrimination for purposes of both 

ADAAA and Section 504.  Specifically, Section 12102 of Title 42, Section 3 of the ADAAA, 

states: 

 

As used in this Act:  

 

(1) Disability.ðThe term ódisability means, with respect to an individualð 

 

(A) a physical or mental impairment that substantially limits one or major 

life activities of such individual; 

  

(B) a record of such an impairment; or 

  

(C) being regarded as having such an impairment (as described in 

paragraph (3)).   

 

(2) Major Life Activities.ð 

 

(A) In General.ðFor purposes of paragraph (1), major life activities 

include, but are not limited to, caring for oneself, performing manual 

tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, 

speaking, breathing, learning, reading, concentrating, thinking, 

communicating, and working.   

 

(B) Major Bodily Functions.ðFor purposes of paragraph (1), a major life 

activity includes the operation of a major bodily function, including but 

not limited to, functions of the immune system, normal cell growth, 

digestive, bowel, bladder, neurological, brain, respiratory, circulatory, 

endocrine, and reproductive functions.   

 

(3) Regarded as Having Such An Impairment.ðFor purposes of paragraph (1)(C):   

 

(A) An individual meets the requirement of óbeing regarded as having 

such an impairmentô if the individual establishes that he or she has been 

subjected to an action prohibited under this Act because of an actual or 
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perceived physical or mental impairment whether or not the impairment 

limits or is perceived to limit a major life activity.   

 

(B) Paragraph (1)(C) shall not apply to impairments that are transitory and 

minor.  A transitory impairment is an impairment with an actual or 

expected duration of 6 months or less.   

 

(4) Rules of Construction Regarding the Definition of Disability.ðThe definition 

of ódisabilityô in paragraph (1) shall be construed in accordance with the 

following:   

 

(A) The definition of a disability in the Act shall be construed in favor of 

broad coverage of individuals under this Act, to the maximum extent 

permitted by the terms of this Act.  

 

(B) The term ósubstantially limitsô shall be interpreted consistently with 

the findings and purposes of the ADA Amendments of 2008.   

 

(C) An impairment that substantially limits one major life activity need 

not limit other major life activities in order to be considered a disability.   

 

(D) An impairment that is episodic or in remission is a disability if it 

would substantially limit a major life activity when active.  

 

(E)(i) The determination of whether an impairment substantially limits a 

major life activity shall be made without regard to the ameliorative effects 

of mitigating measures such asð 

 

(I) medication, medical supplies, equipment, or appliances, low-

vision devices (which do not include ordinary sunglasses or 

contact lenses), prosthetics including limbs and devices, hearing 

aids and cochlear implants or other implantable hearing devices, 

mobility devices, or oxygen therapy equipment and supplies; 

  

(II) use of assistive technology;  

 

(III) reasonable accommodations or auxiliary aids or services; or  

 

(IV) learned behavioral or adaptive neurological modifications.   

 

(ii) The ameliorative effects of the mitigating measures of ordinary 

eyeglasses or contact lenses shall be considered in determining whether an 

impairment substantially limits a major life activity.   

 

(iii) As used in this subparagraphð 
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(I) the term óordinary eyeglasses or contact lensesô means lenses 

that are intended to fully correct visual acuity or eliminate 

refractive error; and  

 

(II) the term ólow-vision devisesô means devices that magnify, 

enhance, or otherwise augment a visual image.     

 

1. ñSubstantially Limitsò 

 

The ADAAA establishes that this term is to be construed broadly.  The ADAAA also lowers the 

standard for determining whether an impairment constitutes a disability, and reaffirms the intent 

of Congress that the definition of disability is to be interpreted broadly and inclusively.  Under 

the new law, there is specific language which clarifies that an impairment that is episodic or in 

remission is a disability if it would substantially limit a major life activity when active.  For 

example, a student with a seizure disorder that is in remission would meet this requirement. 

 

2. ñMajor Life Activitiesò 

 

Formerly, ñmajor life activitiesò meant functions such as caring for oneôs self, performing 

manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.  Under the 

amendment, ñeating, sleeping, standing, lifting, bending, reading, concentrating, thinking, and 

communicatingò were added.  Congress clarified that an impairment substantially limiting one 

major life activity does not need to limit others to be considered a disability.  Thus, for example, 

an employee will be considered to have a disability if his/her impairment substantially limits 

reading even if it does not substantially limit learning.  Congress also specifically rejected the 

assumption that an individual who performed well academically cannot be substantially limited 

in activities such as learning, reading, writing, thinking, or speaking. 

 

3. Mitigating Measures 

 

New language now requires the ñsubstantially limitsò determination to be made without regard to 

any ameliorative effects of mitigating measures.  For example, schools cannot consider the effect 

of medication on a student with asthma.  Mitigating measures include but are not limited to 

medication, medical supplies, equipment, or appliances, low-vision devices (not including 

ordinary eyeglasses or contact lenses), prosthetics including limbs and devices, hearing aids and 

cochlear implants or other implantable hearing devices, mobility devices, or oxygen therapy 

equipment and supplies.  Other mitigating measures include assistive technology, reasonable 

accommodations, auxiliary aids or services; or learned behavioral or adaptive neurological 

modifications.  It should be expected that when such mitigating measures are ignored, some 

individuals previously found not to be disabled will now be protected under the ADAAA and 

likely under Section 504.  Thus, while a studentôs or employeeôs medication may alleviate many 

symptoms of a particular disability, this factor may not affect the assessment of whether the 

student or employee has a disability.  It may be considered, however, in determining what the 

student or employee needs in terms of an accommodation. 
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  4. Discrimination Under the ADAAA and Section 504 
 

Disability discrimination occurs when an employer or other entity covered by the ADAAA or 

Section 504 treats a qualified individual with a disability who is an employee or applicant 

unfavorably because she has a disability.  Disability discrimination also occurs when a covered 

employer or other entity treats an applicant or employee less favorably because she has a history 

of a disability (such as cancer that is controlled or in remission) or because she is believed to 

have a physical or mental impairment that is not transitory (lasting or expected to last six months 

or less) and minor (even if she does not have such an impairment).  The ADAAA has a broad 

sweep and effectively forbids discrimination on the basis of disability by just about everyone, 

whether or not federal financial assistance is at issue.  This statute applies to a much greater 

number of individuals than Section 504 does.  However, the eligibility requirements and 

obligations imposed by Section 504 and the ADAAA are virtually identical when applied in a 

school setting. 

 

Section 504 of the Rehabilitation Act of 1973 (Section 504) and the ADAAA require 

postsecondary institutions to be accessible to all people with disabilities who otherwise meet 

admission requirements.  Section 504 prohibits all entities that receive federal funding, including 

public schools, from discriminating on the basis of disability.  In public schools this applies in 

two manners (1) in the education of students and (2) in an employment relationship.   

 

To establish a prima facie case for discrimination under the ADAAA, an Employee must show 

that he or she is otherwise qualified to perform the essential functions of the job, with or without 

reasonable accommodations by the Employer.  The law requires an employer to provide 

reasonable accommodation to an employee or job applicant with a disability, unless doing so 

would cause significant difficulty or expense for the employer ("undue hardship").  A reasonable 

accommodation is any change in the work environment (or in the way things are usually done) to 

help a person with a disability apply for a job, perform the duties of a job, or enjoy the benefits 

and privileges of employment.  A reasonable accommodation might include, for example, 

making the workplace accessible for wheelchair users or providing a reader or interpreter for 

someone who is blind or hearing impaired.  Undue hardship means that the accommodation 

would be too difficult or too expensive to provide, in light of the employer's size, financial 

resources, and the needs of the business. An employer may not refuse to provide an 

accommodation just because it involves some cost. An employer does not have to provide the 

exact accommodation the employee or job applicant wants. If more than one accommodation 

works, the employer may choose which one to provide. 

 B.     Persons with Disabilities Civil Rights Act  

 

The Michigan Persons with Disabilities Civil Rights Act (ñPWDCRAò) provides the following: 

 

(1) Except as otherwise required by federal law, an employer shall not: 

 

(a) Fail or refuse to hire, recruit, or promote an individual because of a disability 

or genetic information that is unrelated to the individualôs ability to perform the 

duties of a particular job or position. 
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(b) Discharge or otherwise discriminate against an individual with respect to 

compensation or the terms, conditions, or privileges of employment, because of a 

disability or genetic information that is unrelated to the individualôs ability to 

perform the duties of a particular job or position. 

(c) Limit, segregate, or classify an employee or applicant for employment in a 

way which deprives or tends to deprive an individual of employment 

opportunities or otherwise adversely affects the status of an employee because of 

a disability or genetic information that is unrelated to the individualôs ability to 

perform the duties of a particular job or position. 

(d) Fail or refuse to hire, recruit, or promote an individual on the basis of physical 

or mental examinations that are not directly related to the requirements of the 

specific job. 

(e) Discharge or take other discriminatory action against an individual on the 

basis of physical or mental examinations that are not directly related to the 

requirements of the specific job. 

(f) Fail or refuse to hire, recruit, or promote an individual when adaptive devices 

or aids may be utilized thereby enabling that individual to perform the specific 

requirements of the job. 

(g) Discharge or take other discriminatory action against an individual when 

adaptive devices or aids may be utilized thereby enabling that individual to 

perform the specific requirements of the job. 

(h) Require an individual to submit to a genetic test or to provide genetic 

information as a condition of employment or promotion. 

 

M.C.L.A. 37.1202  

Like the ADA, the PWDCRA generally protects only against discrimination based on physical or 

mental disabilities that substantially limit a major life activity of the disabled individual, but that, 

with or without accommodation, do not prevent the disabled individual from performing the 

duties of a particular job. Peden v City of Detroit, 470 Mich. 195 (2004). Disability is defined in 

PWDCRA to mean 

 

 ñA determinable physical or mental characteristic of an individual, which may 

result from disease, injury, congenital condition of birth, or functional disorder, if 

the characteristic . . . substantially limits 1 or more of the major life activities of 

that individual and is unrelated to the individual's ability to perform the duties of a 

particular job or position or substantially limits 1 or more of the major life 

activities of that individual and is unrelated to the individual's qualifications for 

employment or promotion.ò  

MCL 37.1103 

To prevail in a claim under PWDCRA, an employee must show three elements to establish a 

prima facie case of discrimination under PWDCRA: (1) that she is disabled as defined by the 

statute, (2) the disability is unrelated to plaintiffôs ability to perform the duties of a particular job, 

and (3) plaintiff has been discriminated against in one of the ways set forth in the statute.   
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In evaluating a hostile work environment claim under Michigan's PWDCRA, courts must 

examine frequency of discriminatory conduct, its severity, whether it is physically threatening or 

humiliating or a mere offensive utterance, and whether it unreasonably interferes with an 

employeeôs work performance; simple teasing, offhand comments, and isolated incidents, unless 

extremely serious, do not rise to that level. Mazur v Wal-Mart Stores, Inc., 250 Fed.Appx. 120, 

2007 WL 2859721, (C.A.6 (Mich.)2007). In order to establish a hostile work environment, 

courts ask whether a reasonable person, in the totality of circumstances, would have perceived 

the conduct at issue as substantially interfering with the plaintiff's employment or having the 

purpose or effect of creating an intimidating, hostile, or offensive employment environment.  

 

To establish a claim under PWDCRA on grounds that an employer failed to accommodate 

disability, an employee must show that the needed accommodations were reasonable, that the 

accommodations would not impose undue hardship upon the employer, and that the employee 

would have been capable of performing the job with the suggested accommodations. Donahoo v 

Master Data Center, 282 F.Supp.2d 540 (E.D. Mich. 2003). 

 

 C.  Medical Documentation and Examination 

 

The ADAAA provides the employer with the general right to require an employee to submit to a 

medical exam in certain circumstances for the purpose of determining his or her ability to 

perform the job.  29 CFR 1630.14(c).     

 

In Darnell v Thermafiber, Inc, 417 F3d 657 (2005), the United States Court of Appeals for the 

7
th
 Circuit stated that the employer reasonably relied upon the medical opinion of one physician 

to assess an applicantôs ability to perform the job functions because the Court concluded that the 

employerôs reliance on the physicianôs medical report was supported by reasonable medical 

evidence.   

 

Similar to the federal regulations regarding medical examinations, the PWDCRA prohibits an 

employer from discharging or taking other discriminatory action against an individual on the 

basis of physical or mental examinations that are not directly related to the requirements of the 

specific job. MCL 37.1202(e).   

 

Although the PWDCRA prevents an employer from discharging or taking other discriminatory 

action against an individual on the basis of medical examinations, the language of the statute 

does not remove an employerôs general right to require an employee to submit to a medical exam 

in certain circumstances for the purpose of determining his or her ability to perform the job.   

 

IV. PREGNANCY DISCRIMINATION  

 

The Pregnancy Discrimination Act (ñPDAò), 42 USC 20000e(k), and the ELCRA, MCL 

37.2202(d), prohibit discriminatory treatment on the basis of pregnancy, childbirth, or related 

medical conditions, and women affected by pregnancy, childbirth, or related medical conditions.  

Under the law, employers may not refuse to hire a woman because of her pregnancy, a 

pregnancy-related condition, or the prejudices of coworkers, clients, or customers.  So long as 

she can perform the job, her pregnancy or related conditions cannot be reason for failing to hire 
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her.  In addition, employers cannot force employees to take a leave while they are pregnant ï so 

long as they can perform their jobs.   

 

If an employee is absent for a pregnancy-related condition and recovers, an employer cannot 

force her to remain on leave until the babyôs birth.  Also, the employer may not have a rule 

prohibiting an employee from returning to work for a predetermined length of time after 

childbirth.  Pregnant employees or employees recovering from childbirth must be permitted to 

work so long as they can perform their jobs.   

 

The employer must treat her the same as other temporarily disabled employees by, for example, 

providing modified tasks, alternating assignments, or offering disability leave or leave without 

pay.  The employer must also hold jobs open for pregnant employees for the same length of time 

that it holds them open for employees on sick or disability leave.   

 

Both the PDA and the ELCRA are antidiscrimination laws rather than a leave law, and therefore 

do not require covered employers to give pregnancy leaves of any specific duration.  They 

require that the employer treat pregnancy related leaves of absence the same as other disability 

related absences.   

 

Thus, an employer may not single out pregnancy-related conditions for special procedures to 

determine an employeeôs ability or inability to work.  However, if, for instance, an employer 

requires its employees to submit a doctorôs statement concerning their inability to work before 

granting a leave or paying sick benefits, then the same may be required for employees affected 

by pregnancy-related conditions. 

 

The Family Medical Leave Act of 1993 (ñFMLAò) however, is a leave law that does require an 

employer to give pregnancy leaves of a specific duration provided the employee meets certain 

criteria.  29 USC §2612.  Employees are covered by FMLA if 1) he/she has been employed for at 

least 12 months and 2) worked at least 1,250 hours in the preceding 12-month period.  29 USC 

§2611(2)(A).  A covered employee will be entitled to 12 weeks of unpaid leave per year for the 

birth of a child.  Health insurance coverage must be maintained for the duration of the leave.  

Those employees must be restored to the same or equivalent position when they return to work.   

 

Further, under FMLA, a new parent (including foster and adoptive parents) may be eligible for 

12 weeks of leave (unpaid or paid if the employee has earned or accrued it) that may be used for 

care of the new child. To be eligible, the employee must have worked for the employer for 12 

months prior to taking the leave and the employer must have a specified number of employees. 

 

The ELCRA also prohibits employers from discriminating against women because of pregnancy 

and/or childbirth.  The pertinent provision of the Act provides as follows: 

 

(1) An employer shall not do any of the followingé: 

 

 (d) Treat an individual affected by pregnancy, childbirth, or a related medical 

condition differently for any employment-related purpose from another individual 

who is not so affected but similar in ability or inability to work, without regard to 
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the source of any condition affecting the other individualôs ability or inability to 

work. For purposes of this subdivision, a medical condition related to pregnancy 

or childbirth does not include nontherapeutic abortion not intended to save the life 

of the mother. 

 

M.C.L.A. 37.2202(d). 

 

V. ADDITIONAL FORMS OF DISCRIMINATION  

 

 A. Equal Pay Act 

The Equal Pay Act (the ñEPAò) makes it illegal to pay different wages to men and women where 

men and women perform work of similar skill, effort, and responsibility for the same employer 

under similar working conditions.  29 USC §206(d)(1).  The law also makes it illegal to retaliate 

against a person because the person complained about discrimination, filed a charge of 

discrimination, or participated in an employment discrimination investigation or lawsuit.   

It is important to note that under the law employers are also regulated in the following areas: 

 Employers may not reduce wages of either sex to equalize pay between men and women.  

 A violation of the EPA may occur where a different wage was/is paid to a person who 

worked in the same job before or after an employee of the opposite sex.  

 A violation may also occur where a labor union causes the employer to violate the law.  

 

Title VII also makes it illegal to discriminate based on sex in pay and benefits. Therefore, 

someone who has an Equal Pay Act claim may also have a claim under Title VII. 

  

B. Genetic Information Nondiscrimination Act of 2008 

 

The Genetic Information Nondiscrimination Act (the ñGINAò) prohibits discrimination against 

applicants, employees, and former employees on the basis of genetic information.  42 USC 

§2000ff.  Genetic information includes information about an individualôs genetic tests and the 

genetic tests of an individualôs family members, as well as information about any disease, 

disorder, or condition of an individualôs family members (i.e. an individualôs family medical 

history). Family medical history is included in the definition of genetic information because it is 

often used to determine whether someone has an increased risk of getting a disease, disorder, or 

condition in the future.  This includes a prohibition on the use of genetic information in all 

employment decisions; restrictions on the ability of employers and other covered entities to 

request or to acquire genetic information, with limited exceptions; and a requirement to maintain 

the confidentiality of any genetic information acquired, with limited exceptions. The law also 

makes it illegal to retaliate against a person because the person complained about discrimination, 

filed a charge of discrimination, or participated in an employment discrimination investigation or 

lawsuit. 
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It will usually be unlawful for an employer to get genetic information. There are six narrow 

exceptions to this prohibition: 

 

 Inadvertent acquisitions of genetic information do not violate GINA, such as in 

situations where a manager or supervisor overhears someone talking about a family 

memberôs illness.  

 Genetic information (such as family medical history) may be obtained as part of 

health or genetic services, including wellness programs, offered by the employer on a 

voluntary basis, if certain specific requirements are met.  

 Genetic information may be acquired as part of the certification process for FMLA 

leave (or leave under similar state or local laws), where an employee is asking for 

leave to care for a family member with a serious health condition.  

 Acquisition through commercially and publicly available documents like newspapers 

is permitted, as long as the employer is not searching those sources with the intent of 

finding genetic information.  

 Acquisition through a genetic monitoring program that monitors the biological effects 

of toxic substances in the workplace is permitted where the monitoring is required by 

law or, under carefully defined conditions, where the program is voluntary.  

 Acquisition of genetic information of employees by employers who engage in DNA 

testing for law enforcement purposes as a forensic lab or for purposes of human 

remains identification is permitted, but the genetic information may only be used for 

analysis of DNA markers for quality control to detect sample contamination.  
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